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Commenter: (15)1 
 
Dear Sir/Madam, 
 
In the revised safer consumer product regulation, for children product, it is excluded toys or not? 
 
Page 56/110 in the revised regulation text: 
 
[cid:image001.gif@01CB8D8D.EEAAB0A0]
 

  

Page 12/110 in the revised regulation text: 
 
[cid:image002.gif@01CB8D8D.EEAAB0A0]  
[cid:image003.gif@01CB8D8D.EEAAB0A0]
 

  

Best regards, 
Fiona Lin 
Corporate Research & Development 
 
SGS Hong Kong Limited 
12/F, Metropole Square, 2 On Yiu Street, Siu Lek Yuen 
Shatin, N.T., Hong Kong, China 
Phone:  +852 2334 4481 (ext. 1732) 
Fax:   +852) 2603 7577 
Email:  Fiona.lin@sgs.com<mailto:Leo.Li@sgs.com
Website: 

> 
http://www.hk.sgs.com<http://www.hk.sgs.com/

 
> 

 
Information in this email and any attachments is confidential and 
intended solely for the use of the individual(s) to whom it is addressed 
or otherwise directed. Please note that any views or opinions presented 
in this email are solely those of the author and do not necessarily 
represent those of the Company. 
Finally, the recipient should check this email and any attachments for 
the presence of viruses. The Company accepts no liability for any damage 
caused by any virus transmitted by this email. 
All SGS services are rendered in accordance with the applicable SGS 
conditions of service available on request and accessible at 
http://www.sgs.com/terms_and_conditions.htm
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Commenter: (15)3 
 
>>> "Ferhut, Faridoon" <Faridoon.Ferhut@CalRecycle.ca.gov
While most of our of our earlier comments are incorporated in the latest revision of section 69306.4. Manufacturer End-of-Life 
Management of the Safer Consumer Product Alternative Proposed Regulations, CalRecycle would prefer that Subsection (a) (2) (A) 
2. c. and d. of section 69306.4 of the proposed regulations not be stricken from the development of a comprehensive product 
stewardship plan. These subsections are: 

> 11/30/2010 9:43 AM >>> 

 
 
c. Identification of legacy products, including brand names if available, that are no longer actively marketed at the time the product 
stewardship plan is implemented, and 
 
 
d. Identification of the product stewardship plan's fair share of orphan products, and their brand names if available, whose 
manufacturer is non-existent at the end of the product's useful life. 
 
 
 
Thank you for the opportunity to review and comment on the proposed regulations.  We will gladly answer any questions you may 
have and look forward to the successful implementation of Green Chemistry.  I can be reached at: 916-341-6482 
 
Regards, 
 
Fareed Ferhut 
Statewide Technical & Analytical Resources 
California Department of Resources Recycling & Recovery (CalRecycle) 
1001 I Street, P.O.Box 4025 Sacramento, CA 95812 
Phone: (916)341-6482 
Fax: (916)319-7313 
faridoon.ferhut@calrecycle.ca.gov<mailto:fferhut@ciwmb.ca.gov
 

> 
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Commenter: (15)5 
 
I still believe that Article 4. Petition for Inclusion of a Chemical or 
Product in the Prioritization Process needs to have a counterbalance 
whereby it is possible to petition for removal of a substance from the 
chemicals of concern and priority chemical/product lists. 
 
Best regards, 
Michael C. Strong CHMM CFPS CSHM 
Regulatory Compliance & Industrial Hygiene 
Wacker Chemical Corporation 
3301 Sutton Rd.  
Adrian, MI. 49221-9397 
 
E-Mail: mike.strong@wacker.com
Phone: (517) 264-8354 

  

Fax: (517) 264-1918 
 
</PRE><html><P><SPAN style="FONT-SIZE: 8pt"><FONT color=#000000><FONT face=Arial> 
This communication and any files or attachments transmitted with it may contain information that is copyrighted or confidential and 
exempt from <br>  disclosure under applicable law. It is intended solely for the use of the individual or the entity to which it is 
addressed. <br> 
If you are not the intended recipient, you are hereby notified that any use, dissemination, or copying of this communication is 
strictly prohibited. <br> 
If you have received this communication in error, please notify us at once so that we may take the appropriate action and avoid 
troubling you further. <br>  
Thank you for your cooperation. Please contact your local IT staff or email <a 
href="mailto:info@wacker.com?subject=Disclaimer">info@wacker.com
</FONT></FONT></SPAN></P></html> 

</a> if you need assistance. 
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EU Comments regarding G/TBT/N/USA/579 issued on 26 October 2010 concerning the 
draft Regulation of the California Department of Toxic Substances Control (DTSC) on 

'Safer Consumer Product Alternatives' 

The European Union (EU) would hereby like to submit comments on the draft Regulation of 
the California Department of Toxic Substances Control on safer consumer product 
alternatives, which was notified on 26 October 2010 to other WTO Members under the TBT 
Agreement, but which was withdrawn on 29 October 2010. 

In the last TBT Committee which took place on 3 and 4 November 2010, the US argued that 
the draft does not need to be notified under the TBT Agreement since it would not contain any 
direct obligations for producers and would not fall under the definition of technical 
regulations and conformity assessment procedures referred to in the TBT Agreement. 

The EU disagrees with this view of the US authorities, since the draft Regulation establishes a 
number of direct obligations for producers of chemical substances, mixtures and articles, as 
soon as the substance, mixture or article is listed as a so called 'Priority Product' and contains 
a so-called 'Priority Chemical'. 

Among these direct obligations are: 
- page 46 of the draft Regulation, lines 10 ff: a whole range of obligations if a company 

decides to replace a chemical that has been listed as a Chemical under Consideration or 
'Priority Chemical' before it can place on the market the reformulated product. 

- page 47, lines 16 ff: if a product is listed as a 'Priority Product', anyone marketing it in 
California must conduct an alternative assessment and comply with all obligations and 
deadlines. If they fail to do so, the product will be listed on the 'Failure to Comply List' 
as established on page 21, lines 20 ff. This is a direct 'black-listing', as the purpose of 
the listing is to dissuade users and consumers from buying the product (which is 
identified with its brand name). In addition to the listing on the 'Failure to Comply List', 
page 22, lines 23 ff (Violations) establishes that all applicable provisions of article 8 of 
chapter 6.5 of division 20 of the Health and Safety Code, including, but not limited to 
those provisions pertaining to enforcement actions and fines and penalties apply. 

- last but not least: page 70, lines 31 ff. says that if for a 'Priority Product' no alternative is 
selected or if the selected alternative itself contains a 'Priority Chemical', the placing on 
the market of the Product will be banned within 1 year if the department determines that 
a safer alternative exists. For other cases, companies must apply other 'regulatory 
responses', such as labelling (page 66, lines 32 ff), or End-of-Life Management (page 
68, lines 8 ff), or the Californian authorities may decide on another regulatory response 
(page 71, lines 38 ff). 

This means de facto that continuous marketing of a 'Priority Product' is only possible if the 
responsible entity complies with all requirements regarding the alternative assessment, 
replaces the product or chemical, or complies with all regulatory response requirements. If 
they do not comply, the product will be 'black-listed' on the 'Failure to Comply List', the 
company faces penalties and sanctions, and eventually the product will be banned as soon as 
the department determines that there is a safer alternative. 



It is correct that as proposed, the draft Regulation does not yet list specific products or 
specific substances. However, all the conditions and requirements that companies eventually 
have to comply with are already contained in the draft Regulation and cannot be changed at a 
later stage. 

It would circumvent the objective of transparency and exchange of opinions between 
Members, if a draft is not notified because the actual product to which all detailed technical 
regulations apply is only determined at a later stage. 

In addition, the draft also provides for the criteria (notably in §69302.2, §69302.3 and 
§69302.4) according to which the chemical lists will be set up and the chemicals identified. 

It therefore contains mandatory requirements for the characteristics of and the production 
methods of products containing 'Priority Chemicals', including the administrative provisions 
and therefore falls under the scope of the TBT Agreement. 

The public stakeholder consultation of California, which ended on 1 November 2010, is not 
enough to ensure the objective of transparency as pursued by the TBT Agreement where 
notifications are circulated to all WTO Members, giving the possibility to examine draft 
regulations and provide comments as appropriate. 

General Comments 
First of all, the EU would like to underline that it fully shares the objectives of the draft 
Regulation, namely to achieve a high level of protection of human health and the environment 
by substituting the most hazardous chemicals with safer alternatives and informing the users 
of chemicals adequately about the risks from chemicals. To this effect, the EU has put into 
place, among others. Regulation (EC) No 1907/2006 concerning the Registration, Evaluation, 
Authorisation and Restriction of Chemicals, and Regulation (EC) No 1272/2008 on 
classification, labelling and packaging of substances and mixtures, amending and repealing 
Directives 67/548/EEC and 1999/45/EC, and amending Regulation (EC) No 1907/2006 
(known as "REACH" and "CLP" Regulations). The EU would, therefore, also like to share 
with the Califomian authorities some of the experience gained with regard to the adoption and 
application of the above-mentioned Regulations. 

As a first remark, the EU observes that in the accompanying documents of the draft 
Regulation, the Califomian authorities have not provided information on possible costs or 
other impacts on companies, nor any feasibility studies or considerations on whether and how 
the proposed Regulation would actually work in practice, nor quantitative or semi-quantitative 
estimates of any expected benefits. There is no analysis on how many products or companies 
could be affected by the draft Regulation, and in particular no examination on how the draft 
Regulation will affect companies in 3rd countries. This would be all the more important as the 
scope of the notified Regulation is very broad and covers all products (including substances, 
mixtures of substances and also all articles) that are placed on the market in California. For 
example, the requirements concerning the alternative assessments seem extremely 
burdensome and difficult to comply with, in particular for small and medium size enterprises. 
An assessment of the costs would also be necessary to evaluate whether the proposed rules are 
not more trade restrictive than necessary, as required by Article 2.2 of the TBT Agreement. 



In this context, the requirement to have the alternative analysis conducted (and verified) by 
'accredited' or 'designated' lead assessors could be particularly difficult and burdensome for 
companies in 3rd countries. The EU would like to know how 3rd country operators can 
participate in the system which is set up by the draft Regulation, i.e. is there a possibility for 
3rd country operators to act as 'in-house' or 'third party assessment bodies' employing 
"accredited" lead assessors, or as "accrediting bodies"? Who would be able to accredit them? 
For example, would the US bodies which are members of the IAF (International Accreditation 
Forum) eventually be designated as "accrediting bodies"? Can DTSC provide information 
about the costs that the requirement to use 2 different accredited assessors would entail? 

Specific comments; 

In the following, the EU will comment on the various sections of the draft Regulation in their 
order of appearance in the draft text. 

Article 1 : 
Page 4, lines 29-38: this part establishes a possibility of exemption from the requirements of 
the draft Regulation for chemicals unintentionally present in products, under the condition 
that the producer of the product has taken steps to determine the entire chemical composition 
of the product. Whilst this exemption possibility for chemicals unintentionally present is 
appropriate as such, it is extremely difficult for producers of complex products such as cars or 
household appliances to conduct an assessment of the entire chemical composition of each 
component in their product, as these are often assembled of hundreds of different components, 
each containing potentially many different chemicals and provided by a variety of suppliers 
possibly in different countries. De facto, it will therefore practically be impossible to invoke 
this exemption. 

Page 7, lines 4 and 5: the EU supports that the draft Regulation refers to substances classified 
in the EU and also to other recognised classifications. As an editorial remark, the EU would 
suggest that the correct wording of the reference should rather be as follows: 
"(F) Chemicals classified as carcinogens Category ¡A or IB and/or as reproductive 

toxicants Categories 1A or IB in Annex VI to Regulation (EC) No 1272/200" 

Page 7, line 10: the inclusion of point (c) Nanomaterial in the definition of chemical as being 
separate to substance or mixture is somewhat confusing as nanomaterials are also either 
chemical substances or mixtures. 

Page 7, line 21: the definition of chemical of concern is somewhat confusing. A 'chemical of 
concern' is defined as a chemical on either the 'Chemicals under Consideration List' or the 
'Priority Chemicals List'. From the later parts of the draft Regulation it emerges that chemicals 
on the 'Priority Chemicals List' are in any case a subset of those on the 'Chemicals under 
Consideration List'. It would therefore be more coherent to define a 'Chemical of Concern' as 
'a chemical on the Chemicals under Consideration List'. 

Page 7, line 27 - and many other instances later on in the draft Regulation: 'Chemicals under 
Consideration' and 'Priority Chemicals' are treated in exactly the same way, even though 
higher priority (based on higher concerns about adverse effects on human health and the 
environment) seems to apply to 'Priority Chemicals'. The EU observes that the 2-tier system 
of first selecting 'Chemicals under Consideration' and out of these 'Priority Chemicals' is 



comparable to the system established by REACH of identifying substances on the candidate 
list of very high concern (Art. 57 of REACH) and then selecting priority substances for 
inclusion into Annex XIV (through which they become subject to authorisation and ultimately 
substitution). REACH contains much higher requirements with regard to substances on Annex 
XIV than for substances on the candidate list. The EU invites the Califomian authorities to 
consider whether the draft Regulation should not make a similar distinction - by applying on 
many occasions equal rules to 'Chemicals under Consideration' and 'Priority Chemicals', the 
sense and purpose of prioritising chemicals for action seems to be defeated. The EU would 
recommend to focus available resources first on 'Priority Chemicals' and hence maintain a 
distinction between the obligations related to the two groups throughout the draft Regulation, 
by limiting the most demanding requirements to 'Priority Chemicals' only. 

Page 13, line 1: the EU finds the reference to 'exhausted renewable resources' as being a 'non
renewable resource' slightly confusing. By its nature, a renewable resource seems hardly ever 
exhausted. Could DTSC provide an example for this category? 

Page 13, lines 9 to 22: the EU notes that the definition of'nanomaterial' deviates from the 
draft definition developed by ISO. Can DTSC explain why the proposal deviates from this 
international standard? 

Page 13, lines 24 and 25: the EU notes that the definition of 'persistence' is unclear and 
imprecise. It should provide indications about the timeframes during which a substance will 
remain intact in the various environmental media, similar to the criteria contained for example 
in the Stockholm Convention on Persistent Organic Pollutants (POPs) or in Annex XIII of 
REACH. Furthermore, by adding 'or its degradation products' to the definition, it actually 
becomes meaningless: degradable substances will break down in the environment, but their 
ultimate degradation products (ideally water, CO2, minerals) will always remain in the 
environment. Consequently, with this wording of the definition, all substance will have to be 
considered as 'persistent'. 

Page 16, lines 20 and 21: the EU suggests completing the reference to the EU's REACH and 
ECHA guidance on information requirements and Chemical Safety Assessment, by a 
reference to the EU's test method Regulation (Commission Regulation (EC) No 440/2008). 
The EU would also suggest that data from the registration dossiers submitted under REACH 
and published on the website of the ECHA are explicitly recognised as being 'reliable 
information'. This would avoid the repetition of tests on chemicals registered under REACH, 
which will avoid unnecessary animal testing and save costs for companies and authorities. 

Page 16, lines 25 to 37: the definition of'responsible entity', which is key to determine who 
will have the main obligations under the draft Regulation, includes importers, distributers and 
retailers in California, placing a product 'in the stream of commerce' in California. The EU is 
concerned that this could lead to situations where multiple actors will have to conduct the 
same alternative analyses for the same product, in particular when products are imported from 
outside the US, which creates unnecessary costs and could lead to diverging results. For 
example, a product manufactured in the EU could be imported into the US by several 
independent importers and then sold in California via several distributors and/or several 
retailers, who might not know each other due to business arrangements between importers and 
downstream distributors and retailers. The draft Regulation later on gives the possibility to 
retailers to discharge their obligations by identifying all actors in the supply chain (pages 20 
and 21), which might be very difficult in practice due to confidentiality arrangements and 



competition law. This could in particular create disadvantages for products imported from 
outside the US compared to those manufactured by one producer in the US. Could DTSC 
explain who in such a situation would have which obligations under the Regulation and how 
de facto repetitive analyses for the same product can be avoided? In fact, the rule could be 
simplified so that a responsible entity could discharge its obligations by simply identifying the 
immediate upstream supplier instead of all actors in the supply chain. This would reduce 
administrative burdens significantly. 

Page 17, lines 7 and 8: the definition of 'selected alternative' exclusively refers to an 
alternative that replaces a 'Priority Product' or component. Also later on in the draft 
Regulation, references to 'selected alternatives' are practically always construed as meaning an 
entirely different product. The EU would like to ask for clarification why this definition does 
not also include an alternative chemical that replaces a 'Priority Chemical' in a 'Priority 
Product'. The main purpose of the draft Regulation is to remove 'Priority Chemicals' from 
products, not necessarily to replace entire products with others. It might very well be possible 
to successfully replace a 'Priority Chemical' with a safer alternative chemical, without 
replacing the entire product. The EU would suggest adapting the definition accordingly. 

Page 17, lines 26 to 40: again, the 'technologically and economically feasible alternative' 
seems to refer exclusively to the replacement of an entire 'Priority Product' by another one, 
whilst it might very well be possible to solely replace 'Priority Chemicals' by others in the 
same 'Priority Product'. 

Page 19, lines 1 to 12: The EU would suggest also adding in the list of acronyms a reference 
to the EU CLP Regulation, which is used on several occasions in the draft Regulation: 

"CLP Classification, Labelling and Packaging of substance and mixtures, Regulation (EC) 
No 1272/2008 of the European Parliament and the Council" 

Page 25, lines 21 to 24: according to this provision, the California Department of Toxic 
Substances Control (DTSC) 'shall make reasonable efforts to avoid requesting the same 
information from multiple parties'. Whilst the EU strongly supports efforts to avoid 
duplication of work (see the earlier comment regarding 'responsible entity' on page 16), an 
arbitrary selection of economic retailers for soliciting information could be discriminatory by 
creating obligations for some but not for others. The EU would seek clarification on how the 
Califomian authorities would avoid a disadvantageous treatment of some actors compared to 
others. 

Page 25, line 25 to 26: this provision stipulates that the DTSC may request information 
directly from manufacturers of a chemical or product, and failure to comply by the 
manufacturer will lead to adverse consequences for his products. The EU would like to seek 
clarification on whether this includes also manufacturers in 3rd countries and how the DTSC 
will ensure that they have the same possibilities to act as manufacturers in the US, given that 
they might not be aware of the obligations under the Regulation and 
correspondence/communication might not be as easy as with manufacturers based in the US. 

Page 28, lines 8 to 30: this section lays down the process for identifying and publishing lists 
of'Chemicals under Consideration', 'Priority Chemicals', and 'Priority Products'. The EU notes 
that the various steps seem to omit the publication of the 'final initial list of 'Priority 
Chemicals' and the 'final initial list of Priority Products'. In fact, whilst dates are given for the 



publication of the draft and final 'initial list of Chemicals under Consideration' and the draft 
and final 'initial list of Priority Products', there is only a date for publication of the 'proposed 
initial list of Priority Chemicals' (July 1, 2012), but not for the 'final initial list of Priority 
Chemicals'. Likewise, the date for publication of the 'proposed initial list of Products under 
Consideration' is set as March 1, 2013, but there is no date for the publication of the 'final 
initial list of Products under Consideration'. The EU wonders whether these omissions are an 
oversight or whether there are other reasons. 

Article 2: 

Pages 30 to 35 list the criteria to be taken into account for the identification of 'Chemicals 
under Consideration'. The EU notes that the criteria are extremely broad and due to some 
clauses such as that on page 32, line 25 ('any hazard not listed above ....') or page 34, line 33 
('any other relevant data or studies'), actually mean 'every chemical'. There is absolutely no 
pre-selection of the criteria that would qualify a chemical to become a 'Chemical under 
Consideration' (and hence a chemical of concern). This absence of any prioritisation has 
particularly strong consequences as several provisions of the draft Regulation - for example 
those related to chemical removal notifications, which require replacement of 'Chemicals 
under Consideration' - seem virtually impossible and also disproportionate since the criteria 
are so broad that every chemical can be a 'Chemical under Consideration'. The EU would 
recommend that in the light of limited resources in both industry and authorities, efforts to 
investigate and eliminate risks to human health and the environment should focus on the 
highest and most severe risks, which are those linked to long-term and irreversible effects. In 
the EU REACH Regulation, as set out in Article 57, criteria for selecting substances of very 
high concern are carcinogenicity, mutagenicity, reproductive toxicity, PBT and vPvB 
characteristics and 'equivalent concern' such as endocrine disruption. A similar approach is 
applied by Canada for its Chemicals Management Plan. The EU submits that by pre-selecting 
a more limit set of hazards as being of very high concern, much clearer guidance is given to 
companies for which substances should be avoided or replaced in the design of their products. 

Page 36, lines 14 to 16: this subparagraph seems to be contradictory, as it says that a chemical 
that is 'only' a carcinogen or reproductive toxicant shall not be placed on the list of 'Priority 
Chemicals' unless it is a carcinogen or reproductive toxicant, which would always be the case. 

Page 36, lines 17 to 26 define the criteria for selecting 'Priority Chemicals'. The EU notes that 
the initial criteria selected by the Califomian authorities are rather restrictive but can be 
broadened at a later stage. In line with the earlier comment related to pages 30 to 35, the EU 
would invite the Califomian authorities to consider listing all the criteria contained in Article 
57 of the REACH Regulation. The draft Regulation of California could also include a direct 
reference to chemicals included in the candidate list established in accordance with Article 59 
of REACH and/or substances listed in Annex XIV of REACH. In this way, California could 
reap the highest benefits from the work conducted in the EU and the co-ordination of the 
efforts on the same substances in the EU and California would be an important signal for 
global product supply chains. Furthermore, the extensive work conducted in the EU on 
substances included in the candidate list and/or Annex XIV, the results of which will be made 
publicly available, will also facilitate the alternative analyses to be conducted in California 
and vice versa in the process of requests for authorisation in the EU. As a minor drafting 
point, the EU suggests adding the acronym 'CLP' before 'Regulation' in line 22. 



Article 3: 

Page 39, lines 37 to 39: The EU would like to ask for clarification as to why the possibility to 
have a 'de minimis' exemption is categorically excluded for 'Priority Chemicals' in nanoform. 
This seems to imply that chemicals in nanoform are always of higher concern than in other 
forms which is not substantiated by scientific facts for all substances. 

Article 5: 

Page 45, lines 38 to 42: The EU observes that it will be absolutely indispensable that 
California develops guidance for the implementation of the very demanding obligations that 
companies have to comply with under the draft Regulation. In particular for small and 
medium size companies it will be extremely difficult to conduct the required alternative 
analyses without guidance. 3rd country authorities and trade associations should be involved 
in the process for the development of such guidance documents. The EU also offers to make 
available the very extensive guidance that has been developed for the purposes of REACH 
and CLP, which could be a good starting point for the authorities in California. Again, by 
aligning the criteria for selecting 'Priority Chemicals' and guidance material for conducting 
the necessary analyses, both authorities and companies will be able to save additional efforts 
and reduce complexity and costs. 

Page 46, entire section § 639305.1: all obligations in this section - including the submission 
of Tier 1 Alternative Assessment Reports and replacement of chemicals - make no distinction 
between "Chemicals under Consideration' or 'Priority Chemicals'. This does not seem to be 
logical and the EU invites the Califomian authorities to consider limiting the provisions to 
'Priority Chemicals', as these have been identified as being of highest priority for replacement. 
A more logical construction could foresee that the obligations apply only to 'Priority 
Chemicals' and that, when these are replaced, no chemicals on the 'List of Chemicals under 
Consideration' can be used. 

Page 48, lines 10 to 31: the requirement that alternative assessments must be conducted only 
by 'accredited individuals' and must then be reviewed by a second 'third party assessor' (also 
accredited) seems disproportionate, in the light of the fact that AA reports are in any case 
reviewed by the DTSC (and can be extensively audited) and results are made publicly 
available and can thus be scrutinised by the general public. Furthermore, the requirement that 
AAs have to be verified by a second "accredited" lead assessor employed by a designated 
third party assessment entity in the cases where AAs are carried out by recognised in-house 
bodies seems not only burdensome, but puts into question the competence of the in-house 
body and its "accredited" lead assessor and therefore the designation by the DTSC. Instead, 
this obligation should be simplified by requiring only that either the AA is prepared bv 
accredited assessors, or that a verification of an AA is made by an accredited assessor - this 
would be fully sufficient for quality assurance purposes. 

Page 50, lines 13 to 29: The EU notes that again 'Priority Chemicals' and 'Chemicals under 
Consideration' are treated equally and would submit the same recommendation as in the 
comment related to Page 46. 

Page 53, lines 16 to 23: the requirement to provide information on all actors in the supply 
chain for a product seems excessive and particularly cumbersome if a product is produced in a 
third country. The EU would like to seek an explanation as to why this obligation has been 
included as there does not seem to be any benefit that could be derived from it. 



Page 55, lines 35 to 39: the provision seems to require that in the alternative assessment 
companies have to analyse all chemicals that exhibit any hazard. The EU notes that this goes 
well beyond what seems to be required to ensure that a 'Priority Chemical' is replaced by a 
safer alternative and therefore it is sufficient to consider a much more limited set of hazards, 
i.e. those that have led to the selection of chemicals as 'Priority Chemicals', or as a maximum 
those criteria that have led to the selection of 'Chemicals under Consideration' - if these 
criteria are more limited than currently set out on pages 30 to 35). 

Page 56, lines 27 to 30: (linked to previous comment) the provision requires the analysis of all 
alternative chemicals with regard to the hazards that are criteria for the selection of 
'Chemicals under Consideration'. The EU would fully support the approach that when 
selecting alternative chemicals, companies should not use chemicals that have properties 
which might qualify them as 'Chemicals under Consideration' (so that at a later stage they 
could themselves become 'Priority Chemicals'). However, such a provision can be applied 
only if the criteria for selecting chemicals as 'Chemicals under Consideration' are much more 
limited than those currently contained in section 69302.3(a). As set out in the comment 
related to Pages 30 to 35 above, the criteria in the draft Regulation are so broad that all 
alternative chemicals will have to be analysed with regard to every possible hazard. This will 
entail excessive work and for many chemicals the available hazard information is actually 
incomplete. 

Pages 57 and 58: The EU would comment that the range of factors to be analysed during 
alternative assessments is extremely broad, which makes the analyses almost impossible to 
perform at reasonable costs and within a reasonable time. For many parameters it will be 
virtually impossible to find (or just model) the required data, and this will be even more 
complicated if products are manufactured in 3rd countries. The EU would like to ask whether 
the DTSC has undertaken any feasibility analysis or 'beta-testing' to examine whether the 
required work can be conducted at all, to estimate the costs and necessary timeframe for 
conducting an entire alternative assessment and whether these costs are proportionate. If so, 
the EU would be very interested to receive studies and feasibility considerations with regard 
to the draft Regulation of California. The EU would also like to recall that in the development 
of the REACH Regulation, the Commission, the Member States and industry conducted 
numerous feasibility experiments - the so called Strategic Partnership on Reach Testing 
(SPORT) and Piloting REACH for Downstream Use and Communication in Europe 
(PRODUCE)1, the results of which led to significant changes between initial drafts and the 
final Regulation in the light of feasibility and proportionality considerations. 

Page 59, lines 26 to 29: The EU would like to learn about the rationale for including the 
requirement to describe the facility and its location, as well as the 'proximity to raw or 
recycled materials' in an AA report and what consequences this would have for products 
manufactured in 3rd countries. 

Page 63, lines 11 to 16: as already commented earlier, the concept of'alternative product' and 
the wording in this section seem to focus on the replacement of an entire product with another 
one, whilst the objective of the draft Regulation is to replace 'Priority Chemicals' with safer 
alternatives, which might in most cases lead simply to the replacement of a chemical by 
another one without necessarily modifying an entire product. The EU submits that the 
wording of this section (and many others) should therefore be revised to remain neutral as to 

1 Further information is available at: 
Нир://ес.еигора.еи/еп1ефг!8е/зес1ог5/с11е1л1са18/аосите1и5/геасЬ/агс111Уе5/{г1а1-гип5/1паех en.htm 



the possibility of replacing a 'Priority Chemical' in a 'Priority Product' with another (safer) 
chemical, or replacing the entire 'Priority Product'. 

Page 63, lines 26 to 28: it seems excessive and disproportionate to require a list of ALL 
chemical ingredients and their hazards in an alternative product. Complicated products such 
as electronics or household appliances can contain hundreds of different chemicals and 
describing all of these and their hazard properties serves no particular purpose. In line with 
earlier comments, the EU submits that it would seem more proportionate to require a 
declaration that the alternative does not contain a chemical that would qualify to become a 
'Chemical under Consideration' provided the list of criteria for this becomes much narrower 
than currently described on pages 30 to 35. 

Article 6: 

Page 68, lines 23 ff.: the 'regulatory response' to set up a take-back and recycling scheme 
seems impossible for individual companies - in particular for manufactures of products in 3rd 

countries - and can probably only be achieved if the DTSC establishes a rule applicable to (a 
range) of products that would apply to all responsible entities. Again, the EU would like to 
know whether the DTSC has undertaken any feasibility studies with regard to this particular 
'regulatory response'. As a more general comment: what will DTSC do in case of diverging or 
conflicting results of alternative assessment for the same/similar products and 'Priority 
Chemicals'? Given that so many different actors will conduct AAs the risk that there will be 
diverging results will be quite high. 

Page 72, lines 12 to 14: The EU would like to know according to which criteria the obligation 
to fund 'Green Chemistry' Research will be put into practice. How will the amounts be 
determined that a responsible entity will have to provide? As a share/percentage of overall 
sales? How will the DTSC avoid discriminatory treatment of different responsible entities? 

Article 8; 

Pages 79 to 86 (dealing with qualifications and accreditation of assessors, verifiers, 
accreditation bodies): as already pointed out, the EU notes that these sections are unclear with 
regard to the possibilities for companies established in 3rd countries to be designated as 
qualified entities or accredited assessors etc. Will all of these possibilities be open to 
companies in 3rd countries? This will be particularly important for 'accreditation bodies', 
which will act to designate and recognise assessors. Furthermore, the required qualifications 
are very demanding and the EU would like to seek information on whether the DTSC has 
conducted any studies to ascertain that there is a sufficient number of actors that could qualify 
to be recognised/accredited. For example, would the US bodies which are members of the 
IAF (International Accreditation Forum) eventually be designated as "accrediting bodies"? 

The provisions of the draft Regulation that require alternative assessments to be conducted 
and reviewed by designated assessors (who can receive this designation only from 
accreditation bodies) are potentially a higher barrier for products manufactured in third 
countries and would definitely be such a barrier if only companies established in the US could 
become accreditation bodies and/or designated assessors. Can the DTSC provide information 
about the costs that the requirement to use 2 different accredited assessors would entail? 

Despite the fact that the US only gave a comment period of 6 days and subsequently withdrew 
the notification, the EU hopes that the comments will be taken into account. 
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December 2, 2010 

California Department of Toxic Substances Control 
Office of Legislation & Regulatory Policy 
Jeff Woled, MS 22A 
P.O. Box 806 
Sacramento, CA 95812 

By Email  
 
RE: Revised Safer Consumer Product Alternatives Regulations  
 
Dear Mr. Woled: 
 
On behalf of the Consumer Healthcare Products Association (CHPA), thank you for the 
opportunity to comment on the revised Safer Consumer Product Alternatives Regulation of 
November 16, 2010 (the Regulation).  CHPA is the 129 year-old trade association 
representing the nation’s leading over-the-counter medicine (OTC) and nutritional 
supplement manufacturers.    
 
CHPA greatly appreciates the Department of Toxic Substances Control’s (DTSC) efforts to 
clarify the scope of the Regulation as it relates to products already regulated by another 
government entity.  In addition, DTSC’s revisions to the de minimis, unintentionally-added, 
and confidential business information provisions will help establish a more workable, 
efficient, and balanced process.  While we believe the revised proposal is an improvement 
from the previous iteration, and in addition to the revisions urged by the Green Chemistry 
Alliance, in which we join, we respectfully request that DTSC modify the newly proposed 
definition of “children’s product” in Section 69301.1(a)(20) to more closely align with 
federal law and regulations, as well as to provide consistency within the Regulation itself.  
 
In Section 69303.3(c)(1), DTSC proposes to limit potential priority product listing to 
children’s products, personal care products, and household cleaning products until January 
1, 2016.   However, as currently drafted, the definition of “children’s product” appears to 
include OTCs, which are already subject to extensive regulation by the federal Food and 
Drug Administration (FDA).  In addition, the federal Consumer Product Safety Act, which 
regulates the safety of consumer products, including children’s products, specifically 
excludes drugs as defined in Section 201 of the federal Food, Drug, and Cosmetic Act. [See 
15 U.S.C. § 2052(a)(5)(H) and (I), citing 21 U.S.C. § 321(g)]  Further, children’s OTC medicines 
are among the most highly regulated consumer products and undergo rigorous 
testing to ensure safety.  Thus, CHPA encourages DTSC to also exclude this 
product category from its definition of children’s products, which would clearly 

hjones
Typewritten Text
Commenter: (15)8



Page 2 of 2 
 

exempt OTCs.  We believe this change would provide regulatory consistency, not only with 
federal regulations but also with the regulatory duplication exemption in Section 
69301(b)(5) of the proposed Regulation.   
 
We urge DTSC to revise the Regulation based on the comments set forth above, as well as 
the comments submitted by the Green Chemistry Alliance. 
 
CHPA appreciates the opportunity to contribute to the development of the Safer Consumer 
Product Alternatives Regulation.  Should you have any questions, please contact me at (202) 
429-3537 or ral-mondhiry@chpa-info.org.  
 
Sincerely, 
 

 
Rend Al-Mondhiry  
State Legislative Counsel  

mailto:ral-mondhiry@chpa-info.org


 

1101 K St NW , Suite 450        Washington DC  20005 
p:(202)446.1700.  F: (202)216.9745      www.sia-online.org 

 

     
 
December 3, 2010 
 
Mr. Jeff Woled, Regulations Coordinator 
Department of Toxic Substances Control 
P.O. Box 806 
Sacramento, CA 95812-0806 
 

 
SUBMITTED BY ELECTRONIC MAIL 

Dear Mr. Woled: 
 
The Semiconductor Industry Association (SIA) is the leading voice for the 
semiconductor industry and has represented U.S. semiconductor companies since 
1977. Collectively, the chip industry employs a domestic workforce 
of approximately 200,000 people. The semiconductor industry is America’s second-
largest exporting industry. Innovations in the semiconductor industry enable 
technological advances in national defense, transportation, health care, communication, 
education, and a host of other economic sectors. Chips play a key role in energy 
conservation and climate protection by enabling energy efficient, “smart” grids, motors, 
and transportation. More information about the SIA can be found at www.sia-online.org. 
 
The SIA respectfully submits the following, relative to the Department of Toxics 
Substances Control’s (DTSC) revisions to the proposed Safer Consumer Product 
Alternatives Regulation of November 16, 2010 (DTSC reference number R-2010-05).    
 
As originally proposed in the document dated September 13, 2010 (DTSC reference 
number R-2010-05), the definition of nanomaterial would have defined semiconductor 
integrated circuit components as nanomaterials, and therefore as chemicals, under the 
regulation. As outlined in our comments dated November 1, 2010, SIA does not believe 
that reclassifying integrated circuit components as chemicals was the intent of the 
Department in proposing this definition or that such a reclassification was consistent 
with the intent of AB1879 (Feuer, 2008) and SB509 (Simitian, 2008). For this reason, 
we support that the definition of nanomaterial has been removed in the revisions to the 
proposed regulation.  
 
The SIA appreciates the opportunity to provide our input on this issue.  We hope DTSC 
will take our concerns and recommendations into account in its final decision. 
 
                                            
Sincerely, 
 

 
 

http://www.sia-online.org/�
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1101 K St NW , Suite 450        Washington DC  20005 
p:(202)446.1700.  F: (202)216.9745      www.sia-online.org 

 

Thomas P. Diamond 
Director 
Environmental, Health & Safety 
Semiconductor Industry Association 
 
CC: Linda Adams, Secretary, CalEPA  

Cindy Tuck, Undersecretary, CalEPA  
Patty Zwarts, Deputy Secretary, CalEPA 
John Moffatt, Legislative Affairs, Office of the Governor  
Scott Reid, Cabinet Secretary, Office of the Governor  
Maziar Movassaghi, DTSC 
Jeff Wong, Chief Scientist, DTSC 
Odette Madriago, Chief Deputy, DTSC 
Hank Dempsey, Special Advisor, DTSC 

 
 
 
 



LOS ANGELES COUNTY 
SOLID WASTE MANAGEMENT COMMITTEE/ 

INTEGRATED WASTE MANAGEMENT TASK FORCE 
 900 SOUTH FREMONT AVENUE, ALHAMBRA, CALIFORNIA 91803-1331 

P.O. BOX 1460, ALHAMBRA, CALIFORNIA 91802-1460 
www.lacountyiswmtf.org 

 

 
GAIL FARBER, CHAIR 

MARGARET CLARK, VICE-CHAIR 
 
 

 
December 2, 2010 
 
 
Jeff Woled, MS 22A 
California Department of Toxic Substances Control 
Office of Legislation & Regulatory Policy 
P.O. Box 806 
Sacramento, CA 95812-0806 
 
Dear Mr. Woled: 
 
GREEN CHEMISTRY INITIATIVE: PROPOSED REGULATION FOR SAFER 
CONSUMER PRODUCT ALTERNATIVES DATED NOVEMBER 2010 
REQUEST FOR EXTENSION OF THE COMMENT PERIOD 
 
The Los Angeles County Integrated Waste Management Task Force (Task Force) 
would like to request an extension on the Department of Toxic Substances Control’s 
(DTSC) final comment period for the Green Chemistry Initiative Proposed Regulation for 
Safer Consumer Product Alternatives. 
 
Pursuant to Chapter 3.67 of the Los Angeles County Code and the California Integrated 
Waste Management Act of 1989 (AB 939, as amended), the Task Force is responsible 
for coordinating the development of all major solid waste planning documents prepared 
for the County of Los Angeles and the 88 cities in Los Angeles County with a combined 
population in excess of ten million.  Consistent with these responsibilities, and to ensure 
a coordinated, cost-effective, and environmentally-sound solid waste management 
system in Los Angeles County, the Task Force also addresses issues impacting the 
system on a County-wide basis.  The Task Force membership includes representatives 
of the League of California Cities-Los Angeles County Division, the County of 
Los Angeles Board of Supervisors, the City of Los Angeles, the waste management 
industry, environmental groups, the public, and a number of other governmental 
agencies. 
 
The Task Force is always ready to aid in the development of solid waste management 
policies that are protective of public health, the environment, and the economic well-
being of Los Angeles County residents and businesses.  The Task Force has 
commented on each version of the draft form of the regulations at each step in the 
process.  However, the current comment period created challenges in that the draft 
regulations released for a two-week comment period on November 16, 2010, are 
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significantly different as compared to the previous version and includes many new 
changes. This requires substantially more time to review and submit comment for those 
public entities, such as the Task Force, that must operate consistent with requirements 
of the California Brown Act.  Additionally, the Thanksgiving holiday falling in the midst of 
the two-week comment period makes it exceedingly more challenging for interested 
stakeholders, such as the Task Force and local governments, to review and provide 
meaningful comment regarding the draft regulations.   
 
Therefore, given the substantial changes, complexity, and importance of these 
regulations, the Task Force respectfully requests an extension on the final comment 
period for the Green Chemistry Initiative Proposed Regulation for Safer Consumer 
Product Alternatives.  If you have any questions, please contact Mr. Mike Mohajer at 
(909) 592-1147. 
 
Sincerely, 

 
 
 

Margaret Clark, Vice-Chair 
Los Angeles County Solid Waste Management Committee/ 
Integrated Waste Management Task Force and 
Council Member, City of Rosemead 
 
MS:ts 
P:\eppub\ENGPLAN\TASK FORCE\Letters\Green Chem Extensiondoc.doc 
 
cc: Maziar Movassaghi, Acting Director, Department of Toxic Substances Control 
 California Product Stewardship Council  
 Each Member of the Los Angeles County Integrated Waste Management Task Force 
   Each City Manager in Los Angeles County 
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December 2, 2010 

Sent via e-mail 

 

Maziar Movassaghi  

Acting Director 

California Department of Toxic Substances Control 

P.O. Box 806 

Sacramento, CA 95812 

(MMovassa@dtsc.ca.gov) 

 

Re: Revised Safer Consumer Products Alternatives Regulations (Green Chemistry) 

 

Dear Mr. Movassaghi: 

 

On behalf of the Bay Area Clean Water Agencies (BACWA) and the Bay Area Pollution Prevention 

Group (BAPPG), we would like to express our concern about changes in the Revised Safer 

Consumer Products Alternatives Regulations. While our organizations supported the initial 

proposed regulation issued in September, this revision is so dramatically different and narrow that 

we can no longer support it. Furthermore, we believe that the 15-day comment period was not 

sufficient for the kinds of changes presented in the revision and should be re-noticed per state 

regulation with a 45-day comment period. 

 

Our members, which include fifty-five wastewater treatment plants serving millions of Bay Area 

residents, are charged with safeguarding our receiving waters. Our members have noted with some 

alarm consumer products that contain antimicrobial compounds, toxic metals and nanomaterials – 

ingredients that may compromise effluent quality, treatment plant operations, biosolids management 

options, and our compliance with NPDES permit requirements. We have generally supported the 

concept of Green Chemistry with the hope it could stem this tide of harmful chemicals now 

available in the marketplace.  

   

However, the Revised Safer Consumer Products Alternatives Regulation does not lead us down a 

road to safer products. While we appreciate several revisions made by DTSC, such as inclusion of 

chemicals and pollutants identified in Sections 303 (c) and (d) of the Clean Water Act, we have 

numerous specific concerns about the regulation. We have outlined a few of these concerns below; 

however, due to the abbreviated comment period, we are unable to list all of our concerns in this 

letter.  

 

Notice Period 

Per Government Code Section 11346.8(c) and California Code of Regulations Title 1, Division 1, 

Chapter 1, Article 2, Section 42, the 15-day comment period was insufficient for the scope of the 

revisions. Instead a 45-day comment period should have been issued, as the changes presented were 

not "sufficiently related" to the original regulatory notice. The revised regulation is so dramatically 

different, that we could not have reasonably predicted these changes. We urge you to re-open the 

comment period for a full 45 days so as to comply with state regulation and provide adequate time 

for stakeholders to review the revisions and provide more comprehensive comments.  
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Narrowing of Eligible Product Categories 

One of the most unacceptable revisions to the regulation is the narrowing of eligible products for 

inclusion in the list of Priority Products. Until 2016, the regulation only allows review of personal 

care products, children’s products or household cleaning products, eliminating a vast array of 

consumer products in the marketplace that have the potential to harm water quality, such as 

swimming pool products; goods containing Nanomaterials, mercury, perfluorinated compounds, 

and flame retardants; professional cleaning products; and paint containing PCBs and other 

compounds of concern. 
 

Focus on Proof of Harm 

The spirit of green chemistry is to prevent harm to human and environmental health; however, these 

revised green chemistry regulations require proof of environmental impact before DTSC may act. 

There is little reason to create new regulations that do nothing to change the current system. 
 

Degradation Products No Longer Covered 

As chemicals travel through a wastewater treatment facility, they often undergo degradation or 

transformation into other compounds, some of which may have more adverse impacts than the 

parent compound. Such is the case of alkylphenol ethoxylates, whose degradation compound 

nonylphenol is an endocrine disruptor. The revised regulation no longer covers degradation 

concerns, presenting a problem specifically for POTWs that may soon have NPDES limits on 

discharges of nonylphenol. 
 

Cost of Compliance/Treatment No Longer Considered 

Many Bay Area wastewater facilities have had NPDES permit compliance difficulties due to 

unregulated chemicals found in consumer products used in homes and businesses. The cost to the 

public to treat and otherwise manage harmful pollutants and the cost to comply with regulatory 

requirements associated with these chemicals should be considered in the prioritization of 

Chemicals of Concern and Priority Products as well as in Alternatives Assessments. 

 

Definition of De Minimis 

Many pollutants are extremely harmful to water quality at trace levels that are lower than hazardous 

waste standards. For example, copper is toxic to aquatic life at very low concentrations (parts per 

billion), but because it is not as harmful for humans, the hazardous waste standard is more than 

1,000 times higher (25 parts per million).  

 

Thank you for your consideration of our concerns. Because the wastewater community supports the 

spirit of Green Chemistry, we stand ready to assist DTSC in developing a better regulation that will 

protect human and environmental health. Please contact Jen Jackson at 510-287-0818 or 

jacksonj@ebmud.com if you have any questions. 

 

Sincerely yours, 

     
Amy Chastain      Sharon Newton 

Executive Director     Chair, Bay Area Pollution Prevention Group 

 

cc: Regulations Coordinator, Department of Toxic Substances Control (gcregs@dtsc.ca.gov) 
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December 3, 2010

Mr. Jeff Woled
Regulations Coordinator
Department of Toxic Substances Control
Regulations Section
P.O. Box 806
Sacramento, California 95812-0806

RE: Comments on Safer Consumer Product Alternatives Proposed Regulations (Nov. 2010)

Dear Mr. Woled:

Hewlett-Packard (HP) appreciates the opportunity to provide further comments on the Safer Consumer
Product Alternatives (SCPA) Proposed Regulations that are important to our company.

As an initial matter, HP applauds many of the Department of Toxic Substances Control’s (Department) major
revisions which have streamlined and clarified the Proposed Regulations. These include the removal of Tier I
AA Notification Requirements which will encourage innovation and better, quicker product reformulations;
omitting the Department’s review and approval for the De Minimis Exemption to apply; and eliminating all
references to nanomaterial.

We also recognize the Department’s effort to facilitate implementation of the SCPA Proposed Regulations by
limiting Priority Products to children’s products, personal care products, and household cleaning products for
the first 5 years. This approach properly reduces the scope of the regulatory program at the outset and
focuses the regulations on everyday consumer goods.

However, HP submits the following further comments to restate previous important comments in our
November 1, 2010 submittal that were not addressed, or to clarify the Department’s most recent revisions:

Harmonization

Exemptions based on compliance with existing regulations for the same Chemical of Concern should not be
limited to only federal regulations, California-state laws, or international Senate-ratified trade agreements.
Compliance with regulations of other states or jurisdictions that address the public health and environmental
threats posed by a Chemical of Concern contained in a Priority Product (e.g., RoHS, REACH, or WEEE) should
also be grounds for exemption.

Further, these “harmonization” exemptions from regulatory requirements must be efficiently administered.
Any exemption based on compliance with existing regulations for the same Chemical of Concern should be
self-implementing when based on federal regulations, California state laws, or international Senate-ratified
trade agreements. In such circumstances, the Department review and approval should not be necessary; the
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functional equivalent of the newly added De Minimis Exemption Notification should be sufficient. Only
where a responsible entity is seeking this “harmonization” exemption based on the regulations of a
jurisdiction not expressly identified by the SCPA Regulations would the need for the Department’s review and
approval be proper.

HP recommends the following:

Edit Section 69301:
(b)(5) The requirements of this chapter do not apply to a chemical or consumer product that the
Department has determined is regulated by one or more federal and/or other California state regulatory
program(s), and/or applicable international trade agreements ratified by the United States Senate, and/or
regulatory program(s) of another jurisdiction, that, in combination address the same public health and
environmental threats and exposure pathways that would otherwise be the basis for the chemical being
listed as a Chemical of Concern or the basis for the product being listed as a Priority Product. The responsible
entity for a product exempt under this paragraph based on harmonization with a federal and/or California-
state regulatory program, and/or an international trade agreement ratified by the United States Senate shall
provide the Department notification that this paragraph applies to the product in question and identify the
applicable federal or California-state regulatory program(s). The responsible entity for a product exempt
under this paragraph based on harmonization with a regulatory program not expressly identified shall
request the Department make a determination pursuant to this paragraph. The Department may, at its
discretion, re-evaluate an exemption or determination previously made pursuant to this paragraph and
rescind that exemption or determination if the Department finds that the facts and/or assumptions upon
which the exemption or determination was based were not, or are no longer, valid.
(b)(6)(A) The requirements of this chapter pertaining to consumer products containing Chemicals of
Concern do not apply if the Department has determined that there is no reasonably foreseeable exposure
pathway by which the Chemical of Concern contained in the product might pose a threat to public health or
the environment in California during the useful life or the end-of-life management of the product. This
criterion can be considered to be met if the consumer is not exposed to the component parts of articles,
which contain the Chemical of Concern, during normal and foreseeable use of the consumer product, or
normal and reasonably foreseeable use and abuse if the consumer product is a children’s product. A
determination made pursuant to this subparagraph shall be based upon an evaluation of reasonably
foreseeable uses, misuses and abuses of the product, and reasonably foreseeable proper and improper end-
of-life management of the product. The Department may, at its discretion, re-evaluate a determination
previously made pursuant to this subparagraph and rescind that determination if the Department finds that
the facts and/or assumptions upon which the determination was based were not, or are no longer, valid.
(b)(6)(B) Any personThe responsible entity for a product exempt under requesting the Department to make
a determination pursuant to subparagraph (A) shall provide the Department notification bear the burden to
prove by clear and convincing evidence to the Department’s satisfaction that subparagraph (A) applies to the
product in question. The notificationevidence shall include, to the extent available, the results of any
applicable use and abuse tests, including the assumptions and testing methodologies, conducted for
purposes of and pursuant to a federal and/or California State regulatory program.

Confidential Business Information (CBI)

Manufacturers should not be required to disclose any CBI as part of the chemical and product information
gathering process the Department could engage in as part of its chemical and product prioritization process.
Certain categories of information the Department would be able to request (e.g., chemicals and chemical
ingredients, quantities of chemicals in a product, and market presence information) continue to impose great
burdens on manufacturers to protect trade secrets and disclose information on chemicals and/or products
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which are unnecessary for the chemical and product prioritization process and which may not ultimately be
the target of regulations.

In addition, manufacturers should be able to protect chemical and chemical ingredients in their products as
trade secrets, but the definition of "hazard traits" in the SCPA Proposed Regulations could potentially deny
trade secret protection to that information. The Proposed Regulations would extend the definition of
"hazard traits" to include lists of chemical ingredients. However, the enabling statute, California Health &
Safety Code §§ 25252 et seq., makes clear that trade secret protections do not apply to "hazard trait"
submissions for chemicals and chemical ingredients and suggests that hazard trait information is something
other than the chemical ingredients themselves. Id. § 25257(f). In defining “hazard traits” by referencing
lists of chemicals and chemical ingredients, the Proposed Regulations could result in the denial of trade
secret protection for chemical and chemical ingredients, even though they would otherwise qualify. The
SCPA Proposed Regulations should be revised to ensure that manufacturers could properly claim chemicals
and chemical ingredients as trade secrets.

Further, the Department has properly deleted the process which would have allowed it to independently
conduct a trade secret determination, but the SCPA Proposed Regulations would now leave uncertain
whether filing a lawsuit would be sufficient to stop a disclosure of disputed trade secret information during
the pendency of a lawsuit, or whether final relief would have to be secured from the court within a limited
30-day time frame. The Proposed Regulations should clarify that the filing of a lawsuit alone would stay any
disclosure of a claimed trade secret until a final determination of the issue on the merits. This would also
address the likelihood that 30 days would not provide sufficient time to secure a court ruling or obtain final
judicial relief regarding a trade secret determination by the courts.

The SCPA Proposed Regulations should also require the Department to issue an explanation of the grounds
for rejecting a manufacturer’s trade secret claims.

To address some of these comments, HP recommends the following:

Delete Section 69301.5(c)(1), or edit as follows:
(c)(1) The following types of data and other information may be requested, and unless designated by a
responsible entity as confidential business information, required to be made available to the Department to
review and/or obtain pursuant to this section . . . .

Edit Section 69309.1:
(d) In the event the Department receives a request for disclosure of information designated as a trade
secret and determines whether or not the information claimed to be a trade secret is to be released to the
public, the following procedures shall apply:
(1) The Department shall immediately notify the submitter of the information that a request has been
made. The Department shall then determine whether or not trade secret protection for the information is
justified.
(2) If the Department decides that the information submitted pursuant to this chapter lacks sufficient
justification for trade secret protection, the Department shall provide the submitter 30 days’ written notice
prior to public disclosure of the information. The notice shall provide the submitter with an explanation of
the grounds for its determination. The Department may publicly release the information after the expiration
of the 30-day period, unless, prior thereto, the submitter files a legal action seeking a declaratory judgment,
injunction, or other appropriate relief to protect the information from public disclosure, and the submitter
promptly notifies the Department that such an action has been filed. The Department shall only disclose the
information, if warranted, following the final determination of the action.
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(4) If the Department decides that the claim for trade secret protection for information submitted pursuant
to this chapter is justified and such information is not disclosed to the public, it shall so inform the person
requesting the information in writing within ten (10) days after such decision. If the person requesting such
information files a petition for writ of mandate seeking disclosure of such information, the Department shall
immediately notify the submitter that such an action has been filed. In response to the petition, the
Department shall indicate that the information is not being publicly disclosed because it has been designated
by the submitter to be a trade secret. It shall be the sole responsibility of the submitter to defend the claim of
trade secret before the court. The Department shall not disclose the information to the public during the
time the court is deciding the matter.

Edit Section 69309.2(a): In accordance with Health and Safety Code section 25257(f), no hazard trait
submissions, which term is synonymous with “hazardous trait submissions” as used in that section, made
pursuant to article 14 of chapter 6.5 of division 20 of the Health and Safety 16 Code and/or this chapter may
be claimed as a trade secret. Chemicals and/or chemical ingredients shall not be deemed “hazard trait
submissions” for which trade secret designations are unavailable.

De Minimis Thresholds and Exemptions

The recently added hazardous waste regulatory thresholds pursuant to state hazardous waste laws should be
removed from the definition of “de minimis level.” Certain hazardous waste regulatory thresholds have no
relation to the use of a consumer product. For example, certain hazardous waste thresholds are based on
soluble threshold limit concentrations (STLC), an analysis that simulates leaching of a product during the
course of disposal in landfill. Such a measure should not define the proper de minimis level of a chemical
during a consumer product’s useful life.

Further, for assembled products, the de minimis exemption should apply where the concentration of each
Chemical of Concern that is the basis for its Priority Product listing does not exceed the de minimis level.

HP recommends the following:

Edit Section 69301.1(a)(26): “De minimis level” means a concentration less than or equal to the lower of: (A)
0.1% by weight.; or (B) if applicable, the hazardous waste regulatory threshold specified for the chemical
pursuant to Health and Safety Code section 25141.

Edit Section 69303.2:
(d)(3)(D) A de minimis exemption only applies to products meeting one of the following criteria as of the
date of the applicable Priority Product listing or the date the product is first placed into the stream of
commerce in California, whichever is later:
1. For a formulated product, the maximum total chemical concentration in the product of all Chemicals of
Concern that are a basis for the Priority Product listing and that exhibit the same hazard trait shall not exceed
the de minimis level.
2. For an assembled product, the maximum total concentration in the product each component, that is a
basis for the Priority Product listing, of eachall Chemical of Concern that is are a basis for the Priority Product
listing and that exhibit the same hazard trait shall not exceed the de minimis level. Where multiple Chemicals
of Concern are present in a product, the concentrations of each Chemical of Concern that exhibits the same
hazard trait shall not be aggregated to determine the maximum concentration under this paragraph.
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Alternatives Assessment

“Functional use” AAs should also be permitted by the regulations in order to avoid costly, repetitive AAs for
similar products and conserve Department resources. We believe a functional use AA option will provide a
more feasible and more complete assessment that accurately reflects the AA of complex products integrated
in a global supply chain.

Additionally, while the Department has partially streamlined AA-related requirements with respect to a
product’s supply chain information, the remaining supply chain information requirements for AA Reports
would still be burdensome and can be lessened further. The Proposed Regulations’ requirement that an AA
Report include all persons in California to whom a manufacturer directly sold its product in the last 12
months, and the identification of retail sales outlets where the manufacturer sold, supplied, or offered its
product for sale in California would be burdensome and serve a limited purpose.

HP recommends the following:

Add “Functional Use AA” definition to Section 69301.1(a): “Functional Use AA” is an alternatives assessment
for a Chemical of Concern contained in a Priority Product which is based on the purpose that the chemical(s)
serves in a product or process and which conforms to the applicable requirements of Section 69305.3.

Edit Section 69305.2(a)(1): Except as otherwise provided . . . , a responsible entity for a product that is listed
as a Priority Product, or a person acting on behalf of or in lieu of the responsible entity, shall perform an AA
for the Priority Product or the component(s) listed pursuant to section 69303.2(a)(2)(B), a Functional Use AA
for the Chemical of Concern in the Priority Product, and comply with all applicable requirements of this
article.

Delete Section 69305.4(b).

We appreciate the opportunity to comment and again recognize the Department’s hard work in drafting the
SCPA Proposed Regulations.

Regards,

James Wilie
Hewlett-Packard
Environmental Compliance Program Manager

Email: james.wilie@hp.com
Phone: 916.785.2981

james_wilie
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        By Electronic Mail Only 
        gcregs@dtsc.ca.gov 
December 3, 2010 
 
Mr. Jeff Woled, Regulations Coordinator 
California Department of Toxic Substances Control (“DTSC”) 
Sacramento, California 
 
Dear Mr. Woled: 
 
BASF Corporation is making this submission in response to the revised the text of proposed DTSC 
regulations, which would add chapter 53 to division 4.5 of Title 22, California Code of Regulations. 
Department Reference Number R-2010-050, November 16, 2010, commonly referred to as the “Safer 
Alternative” regulations.  See also Public Notice, at 
http://www.dtsc.ca.gov/LawsRegsPolicies/upload/SCPA_15Day_Notice_11162010.pdf.   

BASF Corporation is the North American unit of BASF SE, the world’s leading chemical company.  We 
have five facilities in the state of California – Dinuba, Rancho Cucamonga, Newark, Orange, and 
Fremont – and more than 100 sites in total throughout the United States.  Our portfolio includes 
chemicals, plastics, performance products, agricultural products and fine chemicals.  As a reliable partner 
to virtually all industries, BASF’s high-value products and intelligent system solutions help its customers 
to be more successful.  BASF develops new technologies and uses them to meet the challenges of the 
future and open up additional market opportunities.  We combine economic success with environmental 
protection and social responsibility, thus contributing to a better future.   

BASF notes with approval a number of the changes made by DTSC over the previous draft of September 
14, 2010 which are reflected in the November 16 document.  For example: 
 

• Elimination of the requirement that a manufacturer be unaware of unintentionally added 
chemical or chemical ingredients in order for these materials to be outside the scope of the 
regulations. Proposed § 69301(a)(4)(A). 

• Clarification that the rules do not apply to a chemical or consumer product determined to be 
regulated by one or more federal and/or other California regulatory programs, and/or 
international treaties ratified by the U.S. Senate.  Proposed § 69301(b)(5).  

• Clarification that the rules do not apply in cases where there is no exposure pathway for a 
chemical concern in a particular product.  Proposed § 69301(b)(6)(A). 

• Definitions: 
o Revised definition of “chemical of concern,” one that does not include “chemicals under 

consideration” and “priority chemicals”.  Proposed § 69301.1(a)(17).   
o A definition of “children’s product” that is consistent with the definition provided by the 

Consumer Product Safety Commission. Proposed § 69301.1(a)(20). 
o A change consistent with the underlying statute to reflect that a chemical that is 

unpackaged and placed into the stream as an individual chemical is a not a “consumer 
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product”.  Proposed § 69301.1(a)(22)(A) through (B).  However, it is recommended that 
there be additional clarification to ensure that a rail car or drum is not considered a 
package.     

o Deletion of definitions relating to nanotechnology.  Formerly proposed § 69301.2(a)(5).   
o A streamlined definition of “responsible entity”. Proposed § 69301.1(72)(A) through (B).    
o A definition of “trade secret” that references the existing definition in § 3426.1(d) of the 

Civil Code.  Proposed § 69301.1(a)(83).   
• Clarification that a retailer shall have a duty to comply only if the manufacturer fails to do so.  

Proposed § 69301.3(c). 
• Proposed § 69302.3 provides clarity of the list of pertinent factors considered in the chemical 

prioritization process.  
• Elimination of the Tier I alternative assessment.  AAs would only be required for priority 

products containing a chemical of concern.  Proposed § 69305.1.   
• Regarding confidential business information, a clarification of the timing of a justification 

submission to reflect the “upon request” nature of the authorizing statute.  Proposed § 69309.   

As with BASF’s submission regarding the September 14, 2010 draft (submitted to DTSC on October 
29), the points above are by no means exhaustive.  DTSC is invited to consider the comprehensive 
submission of the Green Chemistry Alliance, of which BASF is a member, to review points of agreement 
with the November 16 draft, as well as provisions where industry believes changes are still needed.  
Among the provisions in particular that BASF believes require further amendments are the following: 

• Definitions: 
o The definition of “hazard trait” has been modified to automatically include chemicals 

subject to EPA Chemical Action Plans and chemicals listed Clean Water Act §§303(c) 
and 303(d).  Proposed § 69301.1(a)(44)(A)(2)(d-f).  By definition, the chemical in all 
three of these source lists are regulated by federal agencies and should not be included in 
the definition of “hazard trait.”  Proposed § 69301(b)(5).   

o The definition of “household cleaning products,” proposed § 69301.1(a)(45), is not so 
much a definition, but a listing.  Some may not even be cleaning products, e.g., fabric 
softener and floor polish.  DTSC should look at the ingredient communication initiative 
developed by the American Cleaning Institute, the Consumer Specialty Product 
Association and the Canadian Consumer Specialty Product Association, 
http://www.cleaninginstitute.org/sustainability/ingredient_communication_initiative.aspx
, as a source for assistance in developing a proper definition. 

o Proposed § 69301.1(a)(70) defining “reliable information” is more of a list and should be 
amended to incorporate a “weight of evidence” approach.   

• Proposed § 69301.5(c)(1)(D) requires the manufacturer of a product containing a chemical of 
concern to identify all intentionally added chemicals and chemical ingredients in the product and 
the quantities of the chemical in the product.  Nothing in the Initial Statement of Reasons or in 
the public notice regarding the November 16 draft provides necessity for requiring the disclosure 
of all

• The elimination of the “chemicals under consideration” and “products under consideration” lists, 
proposed §§ 69302.3 and 69303.3, removes a valuable step in the determination process for 

 chemical ingredients.  DTSC should consider the impact that this will have, particularly on 
fragrances, which can be made up of hundreds of ingredients and are highly protected trade 
secrets. 

http://www.cleaninginstitute.org/sustainability/ingredient_communication_initiative.aspx�
http://www.cleaninginstitute.org/sustainability/ingredient_communication_initiative.aspx�
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gathering information from the public and establishing an early notice of sorts for potential 
chemicals and products of concern.   Assuming this change is in the final version of the 
regulations, it is recommended that there be sufficient time, e.g., 120 to180 days, for public 
comment and sufficient scientific investigation before a chemical or product is listed as being “of 
concern”. 

• Proposed § 69303.2 regarding the product prioritization process should be amended so that the 
de minimis level of a chemical in a product is applied to the total product by weight, not at a 
component level.  This should be the case for all products. 

• Mandatory third party verification for every

• Trade Secret Protection 

 AA, proposed § 69305.1, could be costly and lead to 
delays.  Furthermore, the verifiers may not have a full appreciation of the scope and R&D 
processes used by the manufacturer.  AA third party verification should be a consideration in 
limited circumstances, e.g., a case where a company lacks the expertise to perform an AA. 

o The fact that DTSC is now proposing a negotiable extension to the initial 10 day period 
to respond to a request for supporting information regarding a trade secret claim is an 
agreeable change.  Proposed § 69309.1(a).  However, it is still not clear why out of the 60 
days allotted under the statute for responding to a request for public information that 
DTSC is giving itself 50 days to make a determination of a claim and the owner of a 
trade secret only 10 to provide the information.  This provision also lacks guidance as to 
what conditions or circumstances would prompt a request from DTSC for supporting 
information.  DTSC should be consistent with AB 1879 and only request substantiation 
information if a third party requests CBI information and challenges the claim of 
protection. 

o Proposed § 69309.1(a)(5) and (6) request information on the value and effort expended to 
develop the trade secret and the harm that may be caused if information were made 
public.  Such a request is not supported by the underlying statute AB 1879 and 
Government Code Section § 6254.7.  Indeed, § 6254.7(d) states that a trade secret is 
something “having commercial value and which gives its user an opportunity to obtain a 
business advantage.”  The measure, e.g., the specific dollar amount, of that value is not a 
stated consideration.  The proposed rules should be amended accordingly.   

Thank you for considering BASF’s submission.  If the department has questions concerning this 
document, please feel free to contact me by phone at (973) 245-6035 or e-mail at 
michael.heltzer@basf.com.  
 
Sincerely, 
 
/s/ 
 

Michael E. Heltzer 

Michael E. Heltzer 
Government Affairs Manager 

mailto:michael.heltzer@basf.com�


 

 

 
December 3, 2010 
 
 
 
Jeff Woled, Regulations Coordinator 
California Department of Toxic Substances Control 
Regulations Section 
P.O. Box 806 
Sacramento, CA 95812-0806 
(via e-mail: gcregs@dtsc.ca.gov)  
 
Re: Revised Proposed Safer Consumer Product Alternatives Regulations [R-2010-15] 
 
Dear Mr. Woled: 
 
The American Cleaning Institute (ACI) appreciates this opportunity to provide comments on the 
revised proposed regulations for Safer Consumer Product Alternatives for the implementation of 
AB 1879 released for 15-day public comment on November 16, 2010 by the California 
Department of Toxic Substances Control (DTSC or the Department).   
 
ACI is the trade association representing the $30 billion U.S. cleaning products market. ACI 
members include the formulators of soaps, detergents, and general cleaning products used in 
household, commercial, industrial and institutional settings; companies that supply ingredients 
and finished packaging for these products; and oleochemical producers. ACI and its members are 
dedicated to improving health and the quality of life through sustainable cleaning products and 
practices. ACI’s mission is to support the sustainability of the cleaning product and oleochemical 
industries through research, education, outreach and science-based advocacy.   
 
We note there are dramatic changes to the proposed regulations many of which reflect the 
comments we submitted to the Department.  We appreciate the Department’s willingness to 
consider our comments and to simplify the regulations. The revisions reduce the regulatory 
burdens on the regulated community as well as the Department.  We believe these changes will 
go a long way towards a meaningful partnership between the Department and the regulated 
community and the successful implementation of the regulations.  However, we note that the 
California Administrative Procedure Act prohibits adoption or amendment of a regulation 
“which has been changed from that which was originally made available to the public pursuant 
to Section 11346.5, unless the change is (1) nonsubstantial or solely grammatical in nature, or (2) 
sufficiently related to the original text that the public was adequately placed on notice that the 
change could result from the originally proposed regulatory action” (California Government 
Code §11346.8.(c)).  We note that there are many substantial changes to the regulations from 
those originally made available to the public on September 14, 2010 including focus of the 
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regulations on household cleaning products, personal care products and children’s products.  We 
have not been able to ascertain the extent to which this focus might impact our industry and our 
members.  We believe such substantive changes require a 45-day comment period at a minimum, 
and we request that the Department extend the comment period accordingly. 
 
We note that there were additional items added to the record which were released with the 15-
day public notice.  We provide comments below to the Environmental Policy Council resolution 
of October 27, 2010.  We provide comments to particular issues raised by the peer-reviewers 
within our detail comments found in Attachment 1. 
 
Environmental Policy Council Resolution and Multimedia Life Cycle Evaluation 

While the resolution adopted by the California Environmental Policy Council on October 27, 
2010 permits the Department to choose not to prepare a multimedia life cycle evaluation of the 
regulations, we believe it would be in the best interest of all stakeholders for the Department to 
prepare such an assessment.  In particular, it would be beneficial to understand the burdens the 
regulations place on the regulated community and how that will impact manufacturers, both 
those based inside as well as outside of the state, and subsequently impact the California 
economy, environment and public health in the state.  We include for your consideration our 
comments to the Environmental Policy Council in a letter you will find as Attachment 2. 
 
Changes to the Proposed Regulations Supported by ACI 

Once again, we would like to express our appreciation for the Department’s consideration of our 
comments and for the changes that have been made to the proposed regulations.  Below we have 
identified some important changes that we wanted to highlight and convey our support.  This list 
is by no means exhaustive, but a summary of some critical improvements.  

• §69301 – elimination of the requirement that a manufacturer be unaware of unintentionally 
added chemical or chemical ingredients to be outside the scope of the regulations; we believe 
this will greatly reduce regulatory burdens that provide little value to the implementation of 
the statute. 

• Definitions:  

o Deletion of “Chemical/Product Removal Intent/Confirmation” definitions. 

o “Children’s Products” – we appreciate the Department’s use of a definition consistent 
with the recent CPSC definition of children’s products. 

o “De Minimis Level” – we concur with the Department’s definition of the de minimis 
level of 0.1% consistent with other national and international chemicals management 
regulations.  We also support the use of the hazardous waste regulatory threshold 
however we believe this needs to be clarified that the threshold is with respect to end-of-
life disposal. 

o “Economic Interest” – we agree that economic interest needs to be defined though the 
definition may need some adjustment. 



– 3 – 
 

 
 

o Deletion of “Nanomaterial” and related definitions – we agree that nanomaterials should 
not be treated differently than other chemicals. 

• Clarification of the Chemical Prioritization Process by elimination of the “prioritization 
factors”. 

• Elimination of Chemical Under Consideration (§69302.3) and Product Under Consideration 
(§69303.3) lists; we appreciate that the Department has removed what we have characterized 
as an unnecessary burden that would have slowed entry of safer products to market. 

• §69305.1 – elimination of Tier I Alternatives Assessment; we felt this was one of the single 
biggest impediments to the successful implementation of the regulations and that its removal 
is critical. 

• Clarification and simplification of the de minimis exemption notification process – we 
appreciate the dramatic simplification of de minimis exemptions; however we continue to 
believe that the regulations would benefit from a self-implementing process. 

• §69310 – Changes to Confidentiality of Information section including clarification of the 
timing of a justification submission to reflect the “upon request” nature of the authorizing 
statute.  We continue to believe that AB 1879 provides all the necessary authority and 
guidance with respect to handling confidential information, and we appreciate that the 
Department is respecting the language of the statute. 

Despite these substantial improvements, we believe the Safer Consumer Product Alternatives 
regulations still require some revisions.  We have provided detailed comments in Attachment 1 
to this letter.  We believe further revision of the regulations should be made available to the 
public for another comment period. 
 
ACI would like to thank the Department for its tireless efforts in the preparation of the proposed 
Safer Consumer Product Alternatives regulations.  We appreciate the opportunity to comment on 
the revised regulations and applaud the Department’s flexibility and thoughtfulness in 
considering comments to the initial proposal.  We would be happy to further assist DTSC in your 
development of regulations implementing AB 1879 and SB 509 by sharing our expertise and the 
expertise of our members.  If you have any question regarding our submission, please feel free to 
contact me by phone at 202-662-2516 or by e-mail at pdeleo@cleaninginstitute.org. 
 
Sincerely, 

 
Paul C. DeLeo, Ph.D. 
Senior Director, Environmental Safety 
 
cc:  The Honorable Linda Adams, Secretary, CalEPA (LAdams@calepa.ca.gov) 

Cindy Tuck, Undersecretary, CalEPA (ctuck@calepa.ca.gov)  
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Patty Zwarts, Deputy Secretary, CalEPA (pattyz@calepa.ca.gov) 
John Moffatt, Legislative Affairs, Office of the Governor (john.moffatt@gov.ca.gov) 
Maziar Movassaghi, Acting Director, DTSC (mmovassa@dtsc.ca.gov) 
Scott Reid, Cabinet Secretary, Office of the Governor (scott.reid@gov.ca.gov)  
Jeff Wong, Chief Scientist, DTSC (jwong@dtsc.ca.gov)  
Odette Madriago, Chief Deputy, DTSC (omadriag@dtsc.ca.gov) 
Hank Dempsey, Special Advisor, DTSC (HDempsey@dtsc.ca.gov)  
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ATTACHMENT 1 
Detailed Comments from the American Cleaning Institute on  

Revisions to the Proposed California Safer Consumer Product Alternatives Regulations 
 
 

Article 1. General 
§69301.1 Definitions 

• (4) “Adverse air quality impacts” – revise to read “means air emissions of any of the air 
contaminants listed below in quantities that present an unacceptable public health risk”. Also, 
in subparagraph (B), the term “toxic air contaminants” is not defined, nor is it used anywhere 
the regulation; as such, it should be removed. 

• (8) “Adverse water quality impacts” – it should be clear that any of the “increases” cited in 
the definition should be of a magnitude that results in an unacceptably high increase in risk to 
public health or the environment.  With respect to subparagraphs (A) “Increase in biological 
oxygen demand” and (B) “Increase in chemical oxygen demand,” they are effectively 
measures of biodegradability and the oxidizeable (carbon) content of a chemical; these are 
generally not characterized as adverse impacts.  Likewise, in subparagraph (C), “total 
dissolved solids” is simply a description of physical state of a material within water.   These 
three subparagraphs should be eliminated. 

• (10) “Bioaccumulation” – we note that in his peer review, Dr. Terrence Collins provided an 
extensive analysis of this definition.  While we do not fully agree with his conclusion, and we 
do not have an alternative definition to provide at this time, we believe the Department 
should reconsider this definition in light of his comments. 

• (11) “Carcinogen or reproductive toxin” – Reliance on the listings of Category 1A or 1B 
carcinogens and/or Category 1A or 1B reproductive toxicants in Annex VI to Regulation 
(EC) No. 1272/2008 of the European Parliament and the Council to identify carcinogenetic 
or reproductive toxicants is inappropriate.  The placement of substances on the European 
Union lists was done according to an EU process which was neither open to U.S. 
stakeholders so that they could provide their available data and information and which has no 
accessible records to document the data and decision making process actually used to make a 
determination to list each specific substance.  As such, the completeness and reliability of the 
classifications cannot be judged due to the lack of transparency.  Therefore, this criterion in 
subparagraph (F) for identifying carcinogens and reproductive toxicants should be deleted. 

• (26) “De minimis level” – subparagraph (B) should be amended to make clear that the “if 
applicable” reference is in terms of products that are required to be handled as hazardous 
waste at end-of-life disposal. 

• (31) “Economic interest” – the scope of “direct and indirect investment” should be clarified.  It 
will not be uncommon for individuals to hold mutual funds containing stocks of hundreds of 



 
 

 
 

companies without appreciating which companies are included in those funds.  Such indirect 
investments should not preclude participation in alternatives assessments or similar work. 

• (44)(A) “Hazard trait” – In subparagraph 2.b., reliance on the listings of chemicals having 
Category 1A or 1B mutagenicity properties in Annex VI to the EC Regulation (EC) No. 
1272/2008 of the European Parliament and the Council to identify carcinogenetic or 
reproductive toxicants is inappropriate.   The placement of substances on the European Union 
lists was done according to an EU process which was neither open to U.S. stakeholders so 
that they could provide their available data and information and which has no accessible 
records to document the data and decision making process actually used to make a 
determination to list each specific substance.  As such, the completeness and reliability of the 
classifications cannot be judged due to the lack of transparency.  Further, the effects of 
mutagens are captured by inclusion of carcinogenicity and reproductive toxicity in the 
criteria in the revised draft regulation, since that is the adverse biological responses to such 
substances.  Therefore, this criterion identifying mutagenic chemicals should be deleted. 

For item 2.c., it should be made clear that the hazard trait is persistence, bioaccumulation and 
toxicity in combination. 

For item 2.d., it should be made clear that the hazard trait is toxicity by virtue of the listing. 

For item 2.e, the particular hazard trait that is the basis of the listing, likely toxicity, should 
be articulated.   

For item 2.f., listing of chemicals as part of the USEPA Existing Chemical Action Plan is not 
a hazard trait, per se.  It may be appropriate to consider the hazards associated with a 
particular chemical or group of chemicals which were the basis for a risk management 
restriction under the Plan.  However, the Department would need to evaluate the Plans and 
articulate which hazards are appropriate for designation as a hazard trait.  This seems 
contradictory to the purpose of this provision and would necessitate establishment of a new 
listing program by the Department.  As such, this paragraph should be removed.    

• (45) “Household cleaning product” – this is not so much a definition as a listing of product 
categories which appear to come from the California Air Resources Board’s (CARB) 
program on volatile organic compounds (VOCs) in consumer products.   Many of these 
“cleaning products” are not, in fact, cleaning products (e.g., fabric softener, floor polish) and 
some are specifically exempted from the regulations (disinfectants).   

We recommend that this definition be changed to be composed of two parts.  First, 
“household product” should be defined such that the definition is synonymous with 
regulations under the Fair Labeling and Packaging Act for a consumer commodity1

                                                 
1 16 CFR 500.2(c) “The term consumer commodity or commodity means any article, product, or commodity of any 
kind or class which is customarily produced or distributed for sale through retail sales agencies or instrumentalities 
for consumption by individuals, or use by individuals for purposes of personal care or in the performance of 
services ordinarily rendered within the household, and which usually is consumed or expended in the course of 
such consumption or use. For purposes of the regulations in this part the term consumer commodity does not 
include any food, drug, device or cosmetic as defined by section 201 of the Federal Food, Drug, and Cosmetic Act 

.  



 
 

 
 

Second, to the extent that the Department wants to narrow the universe of household 
products considered, it should list those particular product categories in Section 
69303.3(c)(1) using existing definitions, such as those which already exist under the CARB 
VOCs in consumer product regulations (17 CCR § 94500-94575).  Alternatively, in 2008 the 
American Cleaning Institute, the Consumer Specialty Product Association and the Canadian 
Consumer Specialty Product Association developed an ingredient communication initiative 
(http://www.cleaninginstitute.org/sustainability/ingredient_communication_initiative.aspx) 
as a way to provide consumers with information about the ingredients in consumer products.  
This ingredient communications initiative provides the following definitions for cleaning 
products which we offer for the Department’s consideration: 

Cleaning Product – Soaps, detergents and other chemically formulated consumer products 
designed for fabric care, dish and other ware washing and/or surface cleaning that are subject 
to regulation by the Consumer Product Safety Act (15 U.S.C. 2051-2084). 

•  (70) “Reliable information” – the proposed definition of “reliable information” relies heavily 
on published reports of various kinds.  Publication of a report or study, whether in a peer-
reviewed journal or otherwise, is no guarantee that the underlying data and information are 
appropriate for regulatory decisions.  While the information sources cited in the definition 
may be appropriate to consider in a weight-of-evidence decision-making scheme, an entirely 
separate process is necessary to ensure that the information used is reliable.  We support a 
definition of “reliable information” consistent with the approach used by the Organization of 
Economic Cooperation and Development (OECD) in their Manual for Investigation of HPV 
Chemicals.  As such, we suggest: “Reliable information” is from studies or data generated 
according to valid and accepted testing protocols in which the test parameters documented 
are based on specific testing guidelines or in which all parameters described are comparable 
to a guideline method. Where such studies or data are not available, the results from accepted 
models and quantitative structure activity relationship ("QSAR") approaches may be 
considered. The methodology used by the Organization for Economic Cooperation and 
Development (OECD) in Chapter 3 of the Manual for Investigation of HPV Chemicals 
(OECD Secretariat, December 2009) shall be used for the determination of reliable studies.” 

• (72) “Responsible entity” – We appreciate the Department’s consideration of comments 
received on the propose rule suggesting that the proposed definition of a responsible entity 
was too complicated.  The revised definition is greatly improved, however, we maintain that 
the only relevant responsible party that should be identified is the manufacturer of the 

                                                                                                                                                             
(21 U.S.C. 321); any meat or meat product, poultry or poultry product, or tobacco or tobacco product; any 
commodity subject to packaging or labeling requirements imposed by the Administrator of the Environmental 
Protection Agency pursuant to the Federal Insecticide, Fungicide, and Rodenticide Act (7 U.S.C. 136 et seq.); any 
commodity subject to the provisions of the eighth paragraph under the heading "Bureau of Animal Industry" of the 
Virus-Serum-Toxin Act (21 U.S.C. 151-157); any beverage subject to or complying with packaging or labeling 
requirements imposed under the Federal Alcohol Administration Act (27 U.S.C. 201 et seq.); any commodity 
subject to the provisions of the Federal Seed Act (7 U.S.C. 1551-1610).” 

http://www.cleaninginstitute.org/sustainability/ingredient_communication_initiative.aspx�


 
 

 
 

product identified on the product container.  The Department should follow regulations under 
the Federal Fair Packaging & Labeling Act (16 CFR 500.5) in establishing a definition of a 
responsible entity.  This will provide for uniformity of laws and the use of an existing system 
also used by other regulatory agencies (CARB, CPSC, etc.).  All consumer commodities that 
are legally distributed in US commerce must comply with the Federal Trade Commission 
labeling requirements.   

• (81) “Threat” – The use of the term “threat” throughout the regulations is unclear.  It is more 
conventional to refer to risks, or the components of risk, hazards and exposures.  It is unclear 
whether the term “threat” is meant to mean hazards only, or risks.  Is some portions of the 
revised regulations, there are references to threats and exposures, which implies that a 
“threat” is synonymous with a hazard.  If that is the case, the use of the terminology is 
inconsistent with the authorizing statute in places where decisions are based on threats 
(hazards) alone because the objective of the statute is “to limit exposure or to reduce the level 
of hazard posed by a chemical of concern” and the use of the term “threat” in the revised 
regulations appears to exclusively focus on reducing hazards.  The use of the term should be 
clarified and made consistent with the authorizing statute. 

§69301.5 Chemical and Product Information 

• (c)(1)(D) – This provision is unnecessary and beyond the authority of the statute.  Since the 
Department has established that it will take a two-step process, first identifying Chemicals of 
Concern and second identifying Priority Products, it is only necessary to know whether a 
Chemical of Concern is present in a product.  Therefore, “chemicals and chemical 
ingredients” should be replaced with “Chemicals of Concern.”  Nothing in the law requires 
the disclosure of every ingredient in a product simply because it contains a chemical of 
concern.  That is even more true of fragrance ingredients that are themselves made up of 
scores of ingredients.  Fragrances are particularly important in personal care and cleaning 
products.  Fragrances themselves may consist of 200 or more ingredients.  Fragrance 
formulas are highly-protected trade secrets.  The formula of the fragrance is often not even 
known by the product manufacturer.  Even if it is possible for a product manufacturer to 
provide that information, it is not necessary to do so to implement the provisions of the green 
chemistry law. 

• (c)(1)(E) – The authorizing statute does not give the Department the authority to require 
submission of “market presence information;” this provision should be removed. There are 
publicly available sources of such information of sufficient detail to effectuate the intent of 
the statute. 

• (c)(2) – Substantial information regarding chemical safety has been provided to other state, 
national, regional and intergovernmental programs.  In order to eliminate redundancy and 
unnecessary expense of resources, data and information submitted to any government 
chemical management program should be allowed to be used to fulfill the Department’s 



 
 

 
 

needs.  The text should be revised to be:  “(2) Requests and requirements for making 
available the data and information described in paragraph (1) may, to the extent applicable, 
be fulfilled by making available to the Department data and information that has been 
provided under other chemical management programs.” 

 
Article 2. Chemical Prioritization Process 
§69302.3. Chemicals of Concern Prioritization 

• (d)(2) – it is inappropriate for the Department to use the listings of Category 1A or 1B 
mutagens in Annex VI to Regulation (EC) No. 1272/2008 of the European Parliament and 
the Council.  As stated in our comments above to the definition of “Carcinogen or 
reproductive toxin”, the placement of substances on the EU lists was done according to an 
EU process which was neither open to U.S. stakeholders so that they could provide their 
available data and information or which has accessible records to document the data and 
decision making process actually used to make a determination to list each specific 
substance.  As such, the completeness and reliability of the classifications cannot be judged 
due to the lack of transparency.  This section should be removed. 

 
Article 3. Product Prioritization Process 
§69303.2. Product Lists 

• In order to provide clarity to the implementation and enforcement of the regulations, and to 
provide consistency with other related regulations such as the European REACH regulation, 
the de minimis level for an “assembled product” should be based on the entire finished 
article, not on components of an article.   

• (a)(1) – This section should be clarified so that it is readily apparent that it applies to 
Chemicals of Concern that are intentionally added to products.  Therefore, it should be 
amended as follows:  “The Department shall prepare a list of products that, when they 
contain an intentionally added Chemical of Concern, will be designated as Priority Products, 
using the factors specified in section 69303.3.” 

• (d)(1) – This paragraph should be revised as follows: “…if the product contains an 
intentionally-added component(s) that are the basis for the listing of the product contain any 
known or detectable amount of the Chemical(s) of Concern that is the basis for that product 
type being placed on the Priority Product list.  In the case of a formulated product, the term 
component as used in this paragraph refers to the entire product.” 

• (d)(3)(A) – A product containing a Chemical of Concern below the de minimis level should 
not be considered for the Priority Products list. In addition, the de minimis exemption should 
be self-implementing to conserve resources of the Department and to reduce the regulatory 
burden.  Self-implementation would make the regulations consistent with Prop. 65 “Safe 



 
 

 
 

Harbor” exemptions which are a successful attribute of that program. This provision should 
be re-written to read “The AA requirements of article 5 do not apply to a An individual 
manufacturer’s product shall not be considered a Priority Product if the product meetsing the 
criteria specified in subparagraph (D) if the manufacturer of the product has submitted a De 
Minimis Exemption Notification to the Department that contains all of the following 
information:” and the associated subparagraphs (1.-4.) should be deleted. 

• (d)(3)(A) 4.a. and b. – The word “all” should be deleted in both paragraphs.  The requirement 
for “all data and other information used by the manufacturer to determine and substantiate 
this concentration” is unclear and unnecessary.  It is reasonable that information be provided 
to substantiate the level at which a COC is added below the de minimis level.  However to 
require “all” data and information will be confusing for the responsible entity trying to 
comply with the provisions, and will result in the Department receiving data and information 
beyond that necessary to support the de minimis exemption. 

• (d)(3)(D) – This provision would require that the sum of all Chemicals of Concern (in a 
product/component) that are a basis for a Priority Product listing and that exhibit the same 
hazard not exceed the de minimis level.  This provision lacks clarity in that the 
implementation and enforcement would be extremely difficult as the nature of “the same 
hazard” will be difficult for the Department and the regulated community to interpret.  While 
it may be desirable to control for Chemicals of Concern that have toxic activity via the same 
mode of action, those are not aligned with the proposed hazard traits.  For example, not all 
carcinogens operate according to the same mode of action; in fact, there are a wide variety of 
cancers that might be elicited by different chemical carcinogens.  To consider them as similar 
for the purpose of aggregation by virtue of the classification as “carcinogens” is not 
scientifically valid.  The inconsistencies of the approach proposed are more stark when one 
considers the Hazard Trait definition proposed in Section 69301.1 (44); the multiple listing 
provisions proposed (2.c-f) for designating a hazard trait have no necessary commonality 
among the chemicals that populate each list.  The arbitrary grouping of chemicals resulting in 
regulatory action is not valid or necessary.  As such, this provision should be deleted. 

§69303.3. Priority Products Prioritization 

• (c)(1) – We appreciate the Department’s recognition that they need to start with a 
manageable program in order to successfully initiate it.  However, the Department should 
clarify how they selected the three identified product categories (children’s products, 
personal care products and household cleaning products).  In addition, DTSC should provide 
clarification on how product categories might be selected in the future (in 2016 and beyond). 

 
 
 
 



 
 

 
 

Article 5. Alternative Assessments 
§69305.1. Alternatives Assessments: General Provisions 

• (c)(1) – We support the revisions to the proposed regulations that eliminated the process and 
requirements to obtain certification by the Department as a qualified third party assessment 
entity, qualified in-house assessment entity, accrediting body, or lead assessor.  We also 
support the flexibility for a “consortium, trade association, public-private partnership, or 
similar organization with which a responsible entity is affiliated” to perform an Alternatives 
Assessment (AA).  However, we oppose mandatory third-party verification for every AA. 
Third-party verifiers will not have an in-depth appreciation and understanding of the product 
development science and engineering used in the manufacture of consumer products. It is 
unreasonable to expect third-party verification firms to fully appreciate the intricate R&D 
science invested in consumer product formulations or share the in-depth understanding of 
consumer behavior and preferences to adequately verify that an AA is complete.  Also, 
requiring third-party verification for every AA will be costly and hinder meeting timeframes 
for completion of the AA given our understanding of the finite supply of third parties 
available to accomplish this work. In light of the concerns expressed by other stakeholders 
regarding the (long) timelines associated with the green chemistry processes, the verification 
steps will only serve to delay the process further for no benefit.  For those instances when 
third party assistance is either voluntarily sought by the manufacturer or where the company 
clearly lacks the in-house expertise to conduct the assessment, DTSC should establish quality 
criteria for the performance of AA verification by certified third parties, including grievance 
and dispute resolution procedures for parties who believe their AAs have been improperly 
denied verification. 

§69305.3. AA Evaluation and Comparison Process and Factors 

• (a)(1)(D) – The sequence of events described is backwards.  The Product Function and 
Performance Evaluation must be performed first in order to determine what viable 
alternatives may be available.  The Hazard Assessment, Exposure Assessment and 
Multimedia Life Cycle Evaluation should follow.  At a minimum, it may be better not to 
prescribe the sequence in which these analyses should be prepared but allow flexibility so 
long as all requirements are satisfied. 

§69305.4. Alternatives Assessment Reports 

• (b) – The Supply Chain Information required in the report is unnecessary and beyond the 
scope of the Alternatives Assessment report.  In particular, subparagraphs (3) and (4) should 
be deleted. 

• (c) – The Facility Description and Location information is unnecessary and irrelevant to the 
Alternatives Assessment report.  This section should be eliminated. 

 



 
 

 
 

Article 9. Confidentiality of Information 
§69309.1.  Support of a Claim of Trade Secret Protection 

• (a) – The Department should provide clarification of this section and Section 25257(a) of the 
authorizing statute where substantiation of trade secret claims must be provided “upon the 
written request of the department.”  The Department should indicate what necessitates the 
request for substantiation from the Department.  We maintain that submission of 
substantiating information should be necessary only when a challenge of a trade secret claim 
has been made by a third party. We also suggest that the contact information for the requester 
be provided to the claimant of the CBI protection.  The parties may be able to identify 
information that would satisfy the requester's needs while at the same time protecting the 
information claimed as CBI without having to involve the Department in that process.  This 
is a process that has been working in Canada under the CEPA implementation and should be 
considered for purposes of implementing the proposed regulation. Subdivision (a) also 
provides that a person who asserts a claim of trade secret and receives a request from the 
Department to support the claim shall, within 10 days, provide the following substantiating 
information.  This provision was amended by the Department by adding after the 10-day time 
period, “or within a longer period negotiated with the Department.”  No necessity has been 
demonstrated for requiring the person making a trade secret claim to respond with 
substantiating information within, and this short timeframe is impractical.  We request that 
this timeframe be extended.
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Comments from the American Cleaning Institute for the  
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October 26, 2010 
 
 
 
Secretary Linda S. Adams, Chair 
Environmental Policy Council 
1001 I Street, P.O. Box 2815 
Sacramento, California 95812 
(via e-mail: cepc@calepa.ca.gov)  
 
Re: COMMENTS FOR OCTOBER 27, 2010 CEPC HEARING 
 
Dear Secretary Adams: 
 
The American Cleaning Institute® (ACI) appreciates this opportunity to provide comments to the 
California Environmental Policy Council (CEPC) regarding proposed Safer Consumer Product 
Alternatives (SCPA) regulations by the California Department of Toxic Substances Control 
(DTSC or the Department) for the implementation of AB 1879.   
 
ACI is the trade association representing the $30 billion U.S. cleaning products market. ACI 
members include the formulators of soaps, detergents, and general cleaning products used in 
household, commercial, industrial and institutional settings; companies that supply ingredients 
and finished packaging for these products; and oleochemical producers. ACI and its members are 
dedicated to improving health and the quality of life through sustainable cleaning products and 
practices. ACI’s mission is to support the sustainability of the cleaning product and oleochemical 
industries through research, education, outreach and science-based advocacy.   
 
Our understanding of the purpose of the October 27, 2010 meeting of the CEPC is to establish 
whether or not the CEPC can conclusively determine that the Safer Consumer Product 
Alternatives regulations will not have any significant adverse impact on public health or the 
environment. 
 
We do believe that there may be significant adverse impacts on public health or the environment 
as a result of the regulations.  However, we would like to state at the outset our disappointment 
in the short two-week time frame CEPC has given the public to consider the DTSC analysis.  
This is not sufficient to conduct the kind of analysis necessary to determine conclusively whether 
the regulations will or will not have significant adverse impacts.  Similarly, given the concurrent 
comment period to the Department on the SCPA regulations, our resources and those of other 
stakeholders have been very limited in evaluating the DTSC analysis. 
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For the reasons stated below, we do not believe the CEPC can conclusively determine that the 
SCPA regulations will not have an adverse impact on public health or the environment: 
 

• There is likely to be significant overlap between the SCPA regulations and those 
overseen by other state agencies; this is likely to result in confusion among regulators and 
the regulated communities leading to delays in implementation of a number of 
environmental and public health regulations, and related adverse impacts. 

• These regulations will effectively govern the entire economy of California: 
o The proposed initial list of Chemicals of Concern (Carcinogens, Mutagens, 

Reproductive Toxicants, and Persistent, Bioaccumulative and Toxic chemicals) 
would likely include over 1,500 chemicals; these are likely to be found in tens of 
thousands of products. 

o The laundry list of “prioritization factors” found in the regulations is likely to 
classify upwards of 10,000 chemicals as Chemicals of Concern found in countless 
products. 

o There is no way a regulation with such comprehensive coverage of the economy 
could be conclusively determined to have no significant adverse impact in the 
absence of more a rigorous analysis.  

• There are a number of disincentives to industries currently formulating and designing 
safer and more sustainable products; we believe these regulations would slow the 
introduction of products to the market in California with potentially lower human health 
and environmental burdens than would otherwise be possible, resulting in adverse human 
and environmental impacts.  By way of example, consider that the US Department of 
Energy and the State of California are preparing new requirements for dishwashers and 
(laundry) washing machines to be much more energy and water efficient; to work 
properly and to be accepted by consumers, they will require newly formulated detergents 
which are currently being developed.  Given the overwhelming scope of these regulations 
and the increased burdens on product design, introduction and acceptance of more 
efficient dishwashers and washing machines could be delayed in California resulting in 
greater strain on water resources and the energy grid, and related adverse public health 
and environmental impacts. 

• The next generation of safer and more efficient consumer products will require 
significant innovation and product development; these regulations discourage innovation 
and will slow product development because they greatly increase the burdens on 
innovators and there are not sufficient protections of intellectual property.  Without the 
assurance that their proprietary formulae will be protected from being disclosed to 
competitors, companies are unlikely to continue to invest in innovation.  Likewise, the 
bureaucratic burdens of the regulations will take those staff engaged in innovation out of 
the labs to satisfy the massive reporting requirements specified. 

• The alternatives assessment accreditation process will require significant capacity 
building and will be a bottleneck in bringing improved products to the market. 

• Lack of access to products in California could lead consumers to travel to other states or 
Mexico to purchase products that are safe and legal in California but for which the 



  
 

regulations have effectively “black listed” in the state; such unnecessary travel would 
result in adverse environmental impacts.  It is our understanding that this presently occurs 
for things like low-flow toilets.  However, the effect will be greatly magnified. 

• The regulations could lead to premature disposal of safe products resulting in increased 
use of natural resources, burdens on waste handling systems and related adverse impacts. 

• The resource intensive nature of the regulations are likely to require those resources to be 
drawn from other state agencies (these could be dollars, or expertise – there are only so 
many toxicologists available), and may result in those programs being reduced, resulting 
in adverse impacts. 

 
We are sincere in our belief that many of the adverse impacts described may occur as a result of 
the implementation of the SCPA regulations.  However, we acknowledge that we cannot 
quantify their magnitude given the extremely short period we have been given to conduct such 
an analysis.  We appreciate the opportunity to present these arguments and urge the Council to 
rightly find that it cannot conclusively determine that the Safer Consumer Product Alternatives 
regulations will not have any significant adverse impact on public health or the environment. 
 
Thank you for your consideration of our comments.  If you have any question regarding our 
submission, please feel free to contact me by phone at 202-662-2516 or by e-mail at 
pdeleo@cleaninginstitute.org. 
 
Sincerely, 
 
 
 
Paul C. DeLeo, Ph.D. 
Senior Director, Environmental Safety 
 
 
cc:  The Honorable Linda Adams, Secretary, CalEPA (LAdams@calepa.ca.gov)  

Mary D. Nichols, Chairman, ARB (mnichols@arb.ca.gov)  
Joan E. Denton, Director, OEHHA (jdenton@oehha.ca.gov)  
Charles Hoppin, Chair, SWRCB (choppin@waterboards.ca.gov)  
Mary-Ann Warmerdam, Director, DPR (mwarmerdam@cdpr.ca.gov)  
Maziar Movassaghi, Acting Director, DTSC (mmovassa@dtsc.ca.gov)  
Margo Reid-Brown, Director, CalRecycle (Margo.Reid.Brown@CalRecycle.ca.gov)  
Cindy Tuck, Undersecretary, CalEPA (ctuck@calepa.ca.gov)  
Patty Zwarts, Deputy Secretary, CalEPA (pattyz@calepa.ca.gov) 
John Moffatt, Legislative Affairs, Office of the Governor (john.moffatt@gov.ca.gov)  
Scott Reid, Cabinet Secretary, Office of the Governor (scott.reid@gov.ca.gov)  
Jeff Wong, Chief Scientist, DTSC (jwong@dtsc.ca.gov)  
Odette Madriago, Chief Deputy, DTSC (omadriag@dtsc.ca.gov) 
Hank Dempsey, Special Advisor, DTSC (HDempsey@dtsc.ca.gov) 
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December 3, 2010 
 
On behalf of  the Child Safety Task Force,  I would  like  to  thank  the California Department of 
Toxic Substances Control (DTSC) for the chance to comment on the revised regulations for Safer 
Consumer  Product  Alternatives. My  organization  recognizes  the  need  to  address  concerns 
about  chemical  exposures  and  safety,  and we  commend  your  agency  on  its  efforts  in  this 
ongoing process. We urge the panel to make the evaluation of untested chemicals your priority. 

As  safety  measures  are  proposed  for  dangerous  chemicals,  California  should  avoid 
precautionary  sweeping bans on chemicals. At  the  top of  the agency’s agenda  should be  the 
risk  assessment  of  unknown  chemicals,  which  have  not  been  adequately  risk  assessed  by 
government agencies. Due  to a  lack of  testing and data,  the safety attributes of hundreds of 
chemicals on the market are virtually unknown.  

As  stated  in  the  proposed  regulations,  priority  should  be  given  to  those  chemicals with  the 
greatest exposure risk. A focus on real risk will avoid precautionary bans.  

We  are  also  concerned  that  the  proposed  “chemicals  of  concern”  list  could  threaten  the 
manufacture and use of  some  safe,  studied  chemicals and  leave California’s  families at  the mercy of 

lesser known compounds whose  long‐term risks have not been assessed. Replacing safe substances 
with  less tested chemicals can present dangerous unintended consequences. The DTSC should 
take precautions to ensure that the proposed safer alternatives are indeed safer.   

Moving  forward,  the  DTSC  must  provide  the  balanced  framework  necessary  for  chemical 
regulation  that  is  both  practical  and  science  based.  There must  be  a  clear  distinction  between 

hazardous  chemicals  and  chemicals proven  safe.  In  its ongoing effort,  the panel  should evaluate 
toxic substances on a case‐by‐case basis and proceed with the according approach to protect 
California’s families. 

 

Sincerely, 

Jim Conran 
Orinda, CA 
Executive Director, Child Safety Task Force  
consumersfirst@pacbell.net 
T: 925‐209‐8246 
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Klaus Berend        Brussels, 3 December 2010 
European Commission 
Head of Unit Chemicals - Classification & Labelling, Specific Products, Competitiveness 
Directorate-General Enterprise and Industry 
Rue de la Loi 200, BREY - 11/254 
B-1049 Bruxelles 
 
Disclaimer:

 

 the opinions expressed in this submission are personal and do not necessarily represent 
an official position of the European Commission 

 

 

Submission during the public comment period for the revised version of 
DTSC's proposed Safer Consumer Product Alternatives Regulations  

I would like to thank the Californian authorities for the possibility to submit comments on the 
revised draft Regulation of the California Department of Toxic Substances Control on safer 
consumer product alternatives. Comments relate to the revised text of the proposed 
regulations (i.e. Attachment 1 of the 15-Day Public Notice and Comment Period Notice of 
Public Availability of Post-Hearing Changes file).  
 
As already stated in my earlier comments, given that the revised draft Regulation will affect a 
potentially very broad range of consumer products and chemical substances contained in 
them, and sets a number of technical requirements for their placing on the market in 
California, the draft Regulation should have been formally notified to the World Trade 
Organisation (WTO)

 

 in the framework of the TBT agreement to allow third countries to 
submit official comments in accordance with the TBT agreement. This is all the more 
important as many consumer products placed into the stream of commerce in California are 
manufactured outside the United States. Not all members of the WTO might be aware of the 
public commenting period in California, whilst notifications to the WTO are circulated to all 
members, such giving all the possibility to examine draft regulations and provide comments 
as appropriate.  

I would like to repeat also that EU policy with regard to chemicals pursues very similar 
objectives of the draft Regulation, namely to achieve a high level of protection of human 
health and the environment by substituting the most hazardous chemicals with safer 
alternatives and informing the users of chemicals adequately about the risks from chemicals.  
 
When comparing the revised version of the draft Regulation and the initial version, I am 
pleased to note that many of the earlier comments have been taken into account and the 
related concerns do no longer apply. The revised draft Regulation has been simplified and 
clarified on many occasions. As one example, the elimination of the requirements to have all 
alternative assessments conducted by accredited/recognised assessors and to have them 
verified by a second accredited/recognised assessor will greatly reduce costs and burdens for 
companies, in particular for manufacturers located in 3rd countries.  
 
However, a number of rather fundamental concerns remain – in particular with regard to the 
lack of specific criteria for the selection of 'chemicals of concern' and the extremely 
demanding and complicated requirements for conducting an alternative analysis. As already 
stated in my earlier comments, the Californian authorities have not provided information on 
possible costs or other impacts on companies, nor on any feasibility studies or considerations 
on whether and how the proposed Regulation would actually work in practice, nor 
quantitative or semi-quantitative estimates of any expected benefits. There is no analysis on 
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how many products or companies could be affected by the draft Regulation, and in particular 
no examination on how the draft Regulation will affect companies in 3rd countries. This would 
be all the more important as the scope of the notified Regulation is very broad and covers all 
products (including substances, mixtures of substances and also all articles) that are placed on 
the market in California. In particular small and medium size enterprises might be very 
strongly impacted. 
 
In the following, I will repeat earlier comments that are still relevant and add further ones 
where necessary in the light of the additions introduced into the revised draft Regulation. Page 
and line numbers refer to the text contained in Attachment 1 of the Public Notice.  
 

Page 11, lines 6-12 and page 12, lines 29-35: the new definitions of 'chemical mixture' and 
'chemical substance' are deviating from the definitions in the United Nations Globally 
Harmonised System for Classification & Labelling (UN GHS), which is the applicable 
international standard. The United States have committed to implementing the UN GHS and, 
both, OSHA and the Department of Transport have already promulgated legislation to 
implement it in the US. If California adopts different definitions, this will create confusion 
within the US and will create problems for companies based in 3rd countries or in the EU 
which apply the UN GHS. In any case, the proposed new definition of chemical mixture is 
very confusing. The earlier version of the draft Regulation contained the definitions that were 
fully in line with the UN GHS, and these should be reinstated.  

Article 1: 

 
Page 15, line 11: there is a typing mistake and the second to last word in the line should read 
'or' instead of 'of'.  
 
Page 17, lines 27-28: The definition of 'importer' has been struck out, but should be reinserted. 
It is important that importers are defined and have a role in the Regulation similar to those of 
manufacturers. Otherwise manufacturers in 3rd countries who wish to comply with the 
Regulation via their importers in the US might be disadvantaged.  
 
Page 20, lines 16-18: the definition of 'place into the stream of commerce in California' 
includes 'manufacture' of a consumer product. Manufacturing is a very distinct operation from 
actual commercialisation. It would seem more coherent to strike out 'or manufacture' in the 
definition.  
 
Page 18, lines 18-19: the proposed definition of 'public health impacts' seems to be 
superfluous in the light of the newly introduced definition of 'adverse public health impacts' 
on page 8 lines 31-39. Furthermore, the term 'public health impacts' is not actually used in the 
revised draft Regulation, which always refers to 'adverse public health impacts'. 
 
Page 27, lines 13 to 25: I would suggest adding in the list of acronyms a reference to the EU 
CLP Regulation, which is used on several occasions in the draft Regulation: 
 
"CLP Classification, Labelling and Packaging of substance and mixtures, Regulation (EC) 

No 1272/2008 of the European Parliament and the Council" 
 
Page 27, lines 32 to 40: in this section, reference is primarily made to 'manufacturers' and 
'retailers'. The term 'importer' should be added to give the possibility to manufacturers located 
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in 3rd countries to be represented by their importers into the US. Lines 38 to 40 seem to 
include this possibility but this should be explicitly stated, and where relevant, also stated 
later on in the text, when reference is made to 'manufacturer'.  For example, on page 35, line 3 
(and other occasions) reference is made to the 'manufacturer, or a consortium, trade 
association, public-private partnership, or other entity action on behalf of the manufacturer', 
whilst this is not the case on many other occasions. This should be harmonized throughout the 
text, or, alternatively, an additional clause could be added as number (3) at the bottom on page 
27 to say that 'In the following, use of the term 'manufacturer' shall include importer, 
consortium, trade association, public-private partnership or other entity acting on behalf of 
the manufacturer'.   

Page 29, lines 8 to 14: again, for reasons of equal treatment of domestic manufacturers and 
those located in 3rd countries, it should be explicitly stated that importers can take on the role 
of the manufacturer for this provision, and that in line 14 the manufacturer's name can be 
replaced by that of his importer(s). 

Page 34, lines 39: according to this provision, the Californian Department of Toxic 
Substances Control (DTSC) 'shall make reasonable efforts to avoid requesting the same 
information from multiple parties'. Whilst efforts to avoid duplication of work are laudable, 
an arbitrary selection of certain parties for soliciting information could be discriminatory by 
creating obligations for some but not for others. How will the Californian authorities avoid a 
disadvantageous treatment of some actors compared to others? 

Page 35, line 17: it is unclear why the word 'chemical' has been added here. The actual 
obligation (i.e. data call-ins) applies to manufacturers of chemicals but also to manufacturers 
of products, while this addition seems to limit the obligation to manufacturers of chemicals 
only. This is contradictory and the word should be deleted again.  

 

Page 46, lines 34-36: as already mentioned in my earlier comments, this subparagraph seems 
to be contradictory. It says that a chemical that is 'only' a carcinogen or reproductive toxicant 
shall not be placed on the list of Chemicals of Concern unless it is a carcinogen or 
reproductive toxicant, which would always be the case. Can the Californian authorities clarify 
what actually is intended with this provision? 

Article 2: 

Page 46, line 38 to page 47, line 7: this part is a very essential element of the draft Regulation 
as it defines the hazards for the selection of chemicals of concern. Compared to the earlier 
version of the draft Regulation, the very long list of possible hazards has been eliminated, 
which is welcomed, and initially, only carcinogens, mutagens and reproductive toxicants, as 
well as PBTs (persistent, bioaccumulative and toxic substances) can be selected as chemicals 
of concern. However, subparagraph (e) then opens this clause for the future and allows the 
selection of a chemical showing any hazard as a chemical of concern. This is not helpful for 
selecting chemicals of concern and the draft Regulation should indicate a limited set of the 
most severe hazards that would warrant action under the draft Regulation. In the light of 
limited resources in both industry and authorities, efforts to investigate and eliminate risks to 
human health and the environment should focus on the highest and most severe risks, which 
are those linked to long-term and irreversible effects. In the EU REACH Regulation, as set 
out in Article 57, criteria for selecting substances of very high concern are carcinogenicity, 
mutagenicity, reproductive toxicity, PBT and vPvB characteristics and 'equivalent concern' 
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such as endocrine disruption. A similar approach is applied by Canada for its Chemicals 
Management Plan. As a minimum form of pre-selection, the hazard traits that would qualify a 
chemical to become a chemical of concern should be limited to those that OEHHA is 
mandated to develop as referred to on page 16, lines 34-35. By pre-selecting a more limit set 
of hazards as being of concern, much clearer guidance will be given to manufacturers for 
which substances should be avoided or replaced in the design of their products.     

 

Page 50, lines 35-36: The term 'formulated product' is not clear and is not defined anywhere. 
What is the difference between a product and a formulated product? Or is it intended to cover 
'chemical mixture' with this term? If so, then rather that term should be used, as it is defined in 
Article 1.  

Article 3: 

 

Page 59, lines 36-37: As already pointed out in my earlier comments, it will be absolutely 
indispensable that California develops guidance material for the implementation of the very 
demanding obligations that companies have to comply with under the draft Regulation. In 
particular for small and medium size companies it will be extremely difficult to conduct the 
required alternative analyses without guidance. Third country authorities and trade 
associations should be involved in the process for the development of such guidance 
documents. In fact, the very extensive guidance that has been developed for the purposes of 
REACH and CLP could be a good starting point for the authorities in California. By aligning 
the criteria for selecting priority chemicals and guidance material for conducting the 
necessary analyses, both, authorities and companies will be able to save additional efforts and 
reduce complexity and costs.  

Article 5: 

Page 62, line 36: As already mentioned, the deletion of the requirement in the earlier version 
of the draft Regulation to have alternative assessments conducted only by 
accredited/recognised assessors and subsequently have them verified by another 
accredited/recognised assessor, will greatly facilitate implementation. This has been replaced 
by the requirement to have the AA verified by a 'third-party verifier', whose tasks are set out 
in this section. Can the Californian authorities confirm that the 'third-party verifier' can be 
located in a country outside the US? This would be extremely important to avoid 
discrimination between domestic manufacturers and those located in third countries. Ideally, 
this would be clarified in the draft Regulation.  

Page 70, line 11 and line 15, as well as Page 71, line 14 and line 35: On all occasions, 
reference is made to 'the chemicals contained in the Priority Product'. This seems to imply 
that the analysis would actually have to be made for ALL chemicals in the Priority Product, 
which cannot be realistically expected for products that are potentially made up of hundreds 
of chemicals. The intention of the alternative analysis is to find alternatives to 'chemicals of 
concern', so on all occasions, the draft Regulation should actually refer to 'chemicals of 
concern

Pages 72-74: The range of factors to be analyzed during alternative assessments – albeit 
somewhat clarified compared to the earlier version of the draft Regulation - is still extremely 
broad, which makes the analyses almost impossible to perform at reasonable costs and within 

 contained in the Priority Product'. 
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a reasonable time. As mentioned earlier, it will be indispensable that DTSC provides 
appropriate guidance material for the tasks outlined in the draft Regulation. For many 
parameters it will be virtually impossible to find (or just model) the required data, and this 
will be even more complicated if products are manufactured in 3rd countries. Has DTSC 
undertaken any feasibility analysis or 'beta-testing' to examine whether the required work can 
be conducted at all, to estimate the costs and necessary timeframe for conducting an entire 
alternative assessment and whether these costs are proportionate?   

Page 79, lines 6-9: What is the rationale for including the requirement to describe the facility 
and its location, as well as the 'proximity to raw or recycled materials' in an AA report and 
how what consequences would this have for products manufactured in 3rd countries?  

Page 79, lines 18-24: it seems excessive and disproportionate to require a list of ALL 
chemical ingredients and their hazards in an alternative product. Complicated products such 
as electronics or household appliances can contain hundreds of different chemicals and 
describing all of these and their hazard properties serves no particular purpose. In line with 
earlier comments, this requirement should be limited to 'chemicals of concern' or, as a 
maximum to 'potential chemicals of concern', i.e. those that exhibit hazard traits that could 
lead to their selection as 'chemicals of concern' (as already pointed out earlier in relation to 
pages 46-47, the list of hazards that would lead to such a selection should be specified 
clearly). The requirement to identify all potential chemicals of concern would provide a clear 
incentive to manufacturers to avoid such chemicals

 

 when they redesign their products – there 
is no such incentive when there is a requirement in the AA report to indiscriminately identify 
and list ALL chemicals. In addition, a lot of time and efforts would be spent on identifying 
and describing chemicals that do not pose any particular risks to human health or the 
environment, for example all polymers contained in products. 

Pages 84-87: the 'regulatory response' to set up a take-back and recycling scheme seems 
impossible for individual companies – in particular for manufactures of products in 3rd 
countries - and can probably only be achieved if the DTSC establishes a rule applicable to (a 
range) of products that would apply to all responsible entities. In particular the requirement on 
page 85, line 27, to provide a financial guarantee mechanism for an end-of-life management 
program could be disproportionate and unfeasible for an individual manufacturer who is a 
small or medium size company. Has DTSC undertaken any feasibility studies with regard to 
this particular 'regulatory response'? As a more general comment: what will DTSC do in case 
of diverging or conflicting results of Alternative Analysis for the same / similar products and 
chemicals of concern? Given that so many different actors will conduct AA the risk that there 
will be diverging results will be quite high.  

Article 6: 

Page 88, lines 36 - 39: According to which criteria will the obligation to fund 'Green 
Chemistry' research be put into practice? How will the amounts be determined that a 
responsible entity will have to provide? As a share / percentage of overall sales? How will 
DTSC avoid disproportionate or discriminatory treatment of different responsible entities? 
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Catherine H. Reheis-Boyd 
President 

Dec 3, 2010 

Mr. Jeff Woled 
Regulations Coordinator 
California DTSC 
PO Box 806 
Sacramento, CA 95812 

Re: Proposed Revised “Safer Consumer Product Alternatives” Regulations  

Dear Mr. Woled: 
 
The Western States Petroleum Association (WSPA) is a non-profit trade association that represents 
twenty-eight companies that explore for, produce, refine, market and transport petroleum, petroleum 
products, natural gas and other energy products in the western United States.  WSPA members have 
operations, facilities and products that will be affected by the Green Chemistry regulations.  
 
WSPA is submitting these comments in response to the 15-day notice provisions released on 
November 16, 2010.  Our comments will center on issues that remain as the DTSC finalizes its 
approach to implementing the 2008 Green Chemistry Legislation. 

As we have stated previously, WSPA has been supportive of measures to create a rational and realistic 
process for managing chemicals in a variety of media, including air, water, soil and waste. Along with 
many other stakeholders, we endorse science-based regulations to implement the provisions of AB 1879 
(Feuer 2008) and SB 509 (Simitian 2008), consistent with their intent and in a manner that promotes 
principles of green chemistry.  This includes encouraging innovation, while preserving product efficacy 
and reducing aggregate costs to consumers. 

WSPA, as well as the Green Chemistry Alliance (GCA), views many aspects of the revised 
proposed regulations as improvements over the previous version.  We appreciate the Department’s 
openness to input from stakeholders on the prior version. 

We also appreciate its willingness to accept and apply the comments received in developing the 
revised draft regulations.  As in our comments on the prior draft of the proposed regulations, we 
continue to endorse the comments by the GCA to these revised regulations.   
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Although the revised draft regulations include many improvements, we maintain that additional 
improvements would further the goals of the underlying statutes.  In addition to supporting the 
comments prepared by the GCA, our comments focus on the following four areas: 

• Improved Focus on More Immediate Threats, Where Some Key Terms Require Clarification  

• Use of Pertinent Information from Other Agencies  

• Improved Prioritization Process 

•  Future Alternative Assessment Guidance 

Improved Focus on More Immediate Threats, Where Some Key Terms Require Clarification  

The proposed regulations are better focused because of the  explicit limitations on applicability to those 
products and chemicals not already subject to comparable regulation, as well as concentrating attention 
on more immediate “threats.”  However, we believe that additional improvements can be made.   

For example, we believe the text in §69301(b)(5) should be moved to (b)(1), as the status of existing 
regulation is an initial determinant of jurisdiction under the proposed regulation as set forth at Health 
& Safety Code (H&SC) § 25257.1  There is no reference to H&SC § 25257.1 and it should be cited as 
the explicit authority for §69301 at the end note.   

While the proposed regulation has improved its clarity in some areas, the revised draft also continues 
to include vague terms that may frustrate the goals of the underlying legislation.  We generally agree 
with the Department that the primary goal of the proposed regulations should be to accelerate the 
identification and introduction of safer products by creating a systematic science-based process to 
evaluate chemicals of concern to ensure product safety.1

In addition to those terms identified in the GCA comments, we believe that the term “threat” warrants 
more discussion.  The revised regulations state that “threat” to public health and/or the environment 
will be used for the prioritization chemicals

    

2 and products3, to determine if a chemical or product is 
subject to regulation4 and to judge when no regulatory response is required5

However, the revised proposed regulations continue to focus primarily upon the toxicological 
properties of chemicals and products in the abstract, rather than the likelihood of a chemical and/or 

.   

                                       
1 See R-2010-05 Initial Statement of Reasons (ISOR) lines 22-30 at page 7.  

2 §69302.3(a) and (b). 

3 §69303.3(a) and (b). 

4 §69301(b)(5) and (6)(A). 

5 See §69306.2.  Although not explicitly addressed in the revised regulations at §69305.3, the “threat” associated with each 
alternative considered would presumably be evaluated and factored into the selection of the preferred alternative and 
associated regulatory response.  
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product to cause harm to public health or the environment under reasonably expected day-to-day 
use conditions. 

The Department’s attempts to address this and other concerns identified by several scientific peer 
reviewers fall short of achieving the primary goal noted above.  This basis for this conclusion is 
best articulated by Dr. George Gray, who has stated that, in order to enable the Department to 
accurately identify safer products, the definition of “threat” must incorporate the concept of “risk” 
in lieu of a hazard-based approach6

At page 4 of his comments, Dr. Gray expresses further concerns that the Department’s approach is 
based predominantly upon hazard traits, lacks criteria for comparing “impacts” and confuses 
mechanisms of toxicity with “impacts” such that it will not achieve the objective of identifying 
safer products: 

. 

“The approach seems to be strongly oriented toward a hazard‐based approach, utilizing lists of 
chemicals with certain identified ‘hazard traits.’ If prioritization is focused on hazard (e.g., 
prioritization by lists (p12)) without consideration of relative toxicity it is not clear that 
identification of COCs will be appropriate and comparison of alternatives is essentially 
impossible.  

There seems to be a strong focus on certain hazard traits.  It is not clear to me why, for example, 
kidney toxicity is less of a priority than other endpoints. There is also mixing of outcomes and 
mechanisms. Endocrine disruption, for instance, is a mechanism of toxicity not an ‘impact.’”  

 
To increase the likelihood that the primary goal will be attained, we recommend that the term “threat” 
be modified to incorporate the concept of risk as defined by the United States Environmental 

                                       
6   “Some of my concerns arise from a lack of clarity about how specific steps of the 
regulatory process will occur. Much of this comes from confusing terminology. The proposed 
regulations emphasize a goal of reduced impacts (page 8), which are generally considered to 
mean the risk of, or actual, adverse public health outcomes (like death or disease) or 
environmental damage. To understand potential impacts, and evaluate alternatives, requires a 
risk-based approach. Yet the word risk does not appear in the description of the proposed 
regulations (Department Reference Number R-2010-05), except in reference to a GAO report, 
and other less well-defined words are used instead. For example, "threat" is frequently used 
but its meaning is not clear. If it is interpreted to mean "hazard" in the general risk 
assessment paradigm, it is insufficient for decision-making. At the same time other discussion 
of the evaluation of "threats" posed to human or environmental health seem to point toward a 
risk-based approach. For example, in developing the list of "Priority Chemicals" DTSC says it 
will ‘consider both the potential for exposure to the chemical and the potential harm resulting 
from potential exposures.’ Perhaps the proposed regulations would be best served by 
replacing the term "threat" with the better defined and better understood term ‘risk’. 

Without an evaluation of exposure and the unique dose-response (or concentration-response) 
relationship for each chemical we cannot be sure that chemicals of concern have been 
appropriately identified and that alternative assessment really identifies lower risk options. 
Exposure considerations must go beyond volume in commerce or types of use to actually 
consider the properties of the chemical and the potential exposures that consumers or the 
environment actually face. The risk-based approach must also confront the scientific 
uncertainty inherent in evaluations of potential hazard and strive for best estimates of risk to 
ensure sound comparisons.” (emphasis added).”  Dr. Gray’s review at page 2. 
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Protection Agency7

 

.  Specifically, risk is the probability of injury to human health or ecological 
systems resulting from exposure to a chemical of concern.  Given the revisions to the proposed 
regulations, we suggest the following for inclusion in the regulations: 

“Threat” means the likelihood of injury to human health or ecological systems resulting from 
exposure to a chemical of concern.” 

 
Use of Pertinent Information from other Agencies  

We previously commented that H&SC § 25252(b)(2) requires the Department to utilize and 
reference information developed by other governmental agencies, nations, and authoritative bodies.  
This is information that is already in use for similar purposes, as a means to minimize the costs of 
developing and implementing the draft regulations.   

Hence, we see the Department’s proposed development of an initial list of chemicals based on 
several existing lists pursuant to § 69302.3(d) as an important step toward compliance with 
Department’s statutory mandate.  It also seems clear that prioritization of chemicals will occur using 
various approved lists – despite what many concede are inconsistencies in how products are chosen 
or characterized. 

However, it is important that the Department allow California stakeholders the opportunity to 
provide comment on how compounds or chemicals on those lists are incorporated into the regulatory 
process.  The Department, as well as the public, must be vigilant to ensure that any inconsistencies 
do not, in turn, lead to program inefficiencies and unnecessary compliance costs. 

Improved Prioritization Process  

The prioritization process for both chemicals and products appears to be improved as compared to 
the earlier draft.  Specifically, we note that the draft regulations in the 15-day package consider the 
potential for duplicative regulation both before prioritization and in the prioritization process as a    
means to focus attention and limited resources on those products warranting additional regulation.  
We also endorse the “pilot program” approach in which a limited number of product categories are 
initially addressed.  

As discussed above, we believe that the prioritization process consider the likelihood of an adverse 
impact under reasonably expected day-to-day use circumstances rather than merely on the basis of 
chemical hazard traits. Furthermore, the prioritization process and the alternatives analysis process 
must not be over-reaching or they will inevitably lead to unintended consequences such as creating 
misleading comparisons, noted in the scientific peer review reports, which in turn would drive 
misinformed response action decisions.8

                                       
7 “While there are many definitions of the word risk, EPA considers risk to be the chance of harmful effects to human 
health or to ecological systems resulting from exposure to an environmental stressor” from the USEPA website at 

 

http://epa.gov/riskassessment/basicinformation.htm#risk.  In this case the stressor is the chemical of concern. 
8 “The use of conservative approaches, especially when they are differentially conservative, has the 
very real potential of misleading comparisons of alternatives” (see Dr. Gray at p. 7).  Dr. Gray 
expressed this concern regarding alternative assessments; however, this concern is equally 
applicable to the prioritization of chemicals and products.    

http://epa.gov/riskassessment/basicinformation.htm#risk�
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As an example, the revised de minimis definition has been changed to be more stringent than 
previously proposed, for it now appears to require summing all chemicals of concern (COCs) with 
the same hazard traits to determine if the 0.1% by weight de minimis threshold is exceeded.9

There is simply no scientific basis to presume that the likelihood of developing a toxic response 
from exposure to multiple chemicals is additive for all chemicals of concern that are identified as 
exhibiting the same hazard trait.  We recommend that the de minimis threshold concentration be 
0.1% by weight for each chemical of concern irrespective of hazard trait. 

  We 
disagree with this proposed change.  

In addition to this change, we believe the alternative de minimis level at §69301.1(a)(26)(B) should 
be eliminated because it is fundamentally unnecessary.   This alternative de minimis level is 
duplicative of existing federal and California hazardous waste criteria and thresholds which apply to 
wastes, including products at the end of their life.    

Future Alternative Assessment Guidance 
 
In prior comments, we expressed concerns that the draft regulations failed to articulate clear and 
explicit criteria and methodology to be used to identify and assess appropriate alternatives.  This issue 
was also raised in the scientific peer reviews, again most pointedly by Dr. Gray:  

“Finally, there is little specificity on the approaches that will be developed to guide 
Alternatives Assessment (AA). This is a key part of the process and will require hard 
thinking about identifying and characterizing risks for comparisons.  The inevitable 
tradeoffs that will occur between alternatives must be confronted. It is highly 
unlikely that any one alternative considered in an AA will be superior on all health and 
environmental dimensions, let alone those of feasibility or performance.  

A hazard-based system like the Green Screen for Safer Chemicals provides, in my 
opinion, insufficient information for these decisions.  Weighing a potential kidney 
toxicant against a highly flammable compound or a greenhouse gas or a material that 
requires greater energy use to perform its function requires quantitative predictions 
of the actual outcomes that might occur, not just a listing of potential hazards.” 
(emphasis added) 10

 
 

It appears that the Department will address these concerns in guidance documents it plans to prepare in 
the future, as described in § 69305(a).    We acknowledge that it may be necessary to address issues 
that involve a great degree of technical detail in guidance to be developed than in the regulations, 
given the timeline mandating promulgation by January 1, 2011.   

Furthermore, we also agree with the points raised by Dr. Gray emphasizing the need to incorporate 
risk into the evaluation and selection of alternatives given the limitations and possible unintended 
                                                                                                                                   
 
9 See § 69303.2(d)(4)(D)).   

10 Id. at pages 2 to 3. 
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adverse consequences associated with a hazard-based system.  As with prioritization, we recommend 
the Department give careful consideration to Dr. Gray’s comments regarding the need to utilize a risk-
based approach in future alternatives assessment guidance and as it implements the promulgated 
regulations. 

Again, thank you for the opportunity to comment on these proposed revisions.  We look forward to 
continuing to work with the Department on any further modifications to the Green Chemistry 
regulations and to the implementation of these regulations when they are finalized. 
 
Sincerely, 

 

cc: Linda Adams 
 Cindy Tuck  
 Patty Swarts  
 Scott Reid  
 John Moffatt  
 Maziar Movassaghi 

Oddette Madriago 
Jeff Wong  
Hank Dempsy 
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December 3, 2010 
 
Maziar Movassaghi 
Acting Director 
Department of Toxic Substances Control (DTSC) 
P.O. Box 806 MS 12A 
Sacramento, CA 95812-0806 
 
 RE:  Safer Consumer Product Alternatives Regulations, November 2010 Revisions 
 
Dear Maziar: 
 
As a member of DTSC’s Green Ribbon Science Panel, I have joined experts from across 
the nation in an effort to provide you with independent scientific advice to support 
implementation of the Cal-EPA Green Chemistry Initiative, to share insights from my 
two decades of professional experience managing pollution associated with consumer 
products, and to identify practical solutions to the challenges faced by DTSC in designing 
the regulatory programs authorized by AB 1879 and SB 509.  Like the others on the 
panel, I am personally and professionally committed to assisting you with implementing 
a successful regulatory program.  As such, the November version of the regulations, 
which jettisoned most of the carefully thought out recommendations of our Science 
Panel, was very difficult to read—and this letter is very difficult to write.   
 
The November version of the regulations was a complete surprise to me.  The changes 
were more than revisions—the regulatory program was completely redesigned.  Until 
November, it was a program that would have prevented pollution from consumer 
products.  The November proposal is fundamentally different.  It can only address 
existing impacts—products that are already harming Californians and our environment.  
Although solving existing environmental problems will be an important function of this 
regulation, this change would prevent the regulatory program from achieving DTSC’s 
oft-stated goals of promoting California’s move toward a clean, green, sustainable 
economy and accelerating the quest for safer consumer products. 
 
The redesign of the regulatory program would make it impossible to initiate regulation 
based on readily documented facts like non-compliance with regulatory requirements, 
government costs for managing pollution from a product, or monitoring data showing a 
pollutant exceeds water quality standards.  Instead, the redesign regulatory proposal 
requires expensive, time-consuming (and currently unfunded) scientific studies to prove 
the harm that is occurring—and prevents any response action until the harm is fully 
scientifically documented.   

tdc 4020 Bayview Avenue • San Mateo CA 94403 • (650) 627-8690 • Fax (650) 627-8814 
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Another surprise change in the November regulation was the elimination of the Assessor 
certification program.  This program would have ensured that manufacturers and DTSC 
would receive only high-quality assessments, thus reducing DTSC’s costs for reviewing 
compliance documentation.  It also would have been the means by which DTSC could 
ensure that its guidance—or equivalently thorough alternatives assessment procedures—
would have been followed.  Given the strong support for this regulatory element among 
the Science Panel, I am confident that we could have found a willing group of panelists to 
set up the professional oversight group necessary to implement the certification and 
training program in a highly professional manner.  Establishing a training and 
certification program is not particularly difficult.  As an example, I note the recent speedy 
establishment of construction stormwater water pollution prevention training and 
preparer certification program by the California Stormwater Quality Association to 
support a requirement of the State Water Board construction stormwater runoff permit. 
 
While I have many other major concerns and have identified a number of drafting 
problems with the revised regulation,1 I feel it particularly important to call your 
attention to my concerns about the selection of the three product categories for initial 
regulation.  If you had asked the Science Panel for recommended priorities, I doubt that 
we would have advised you to prioritize household cleaning products and personal care 
products.  Harmful products are much more likely to be found in the hardware store or 
the automobile supply store than they are at the cosmetics counter or the drugstore.   
 
Over the last 15 years, I have tackled environmental pollution problems from dozens of 
consumer products—examples include: mercury-containing products (thermometers, 
light bulbs, thermostats, switches, medical devices), vehicle brake pads (copper and lead) 
and tires (zinc and dioxins), roofing materials (zinc, copper, and biocides), biocidal 
clothing and linens (silver and copper), unwanted pharmaceuticals, various pesticides 
(aquatic toxicity and metals), zinc-containing commercial floor wax, cooling water 
additives (tributyltin, copper, and aquatic toxicity), photographic film (silver), imported 
cotton clothing (dioxins from pentachlorophenol treatment of raw cotton), and building 
sealants and paint (historic and current use of PCBs).  Not one of these types of products 
could be tackled in the next 5 years under the revised regulatory framework.  If DTSC 
adopts this regulation, it will be sending efforts to address our most pressing product-
related pollution back to the legislature.  A simple solution would have been to allow 
DTSC to establish product priorities on the basis of petitions received under Section 
69304. 
 
I remain committed to assisting you and DTSC with your efforts to make this program a 
success.  It is my professional opinion that the program will not be successful in 
achieving its goals and meeting California’s most pressing needs if the November version 
of the regulation is adopted.  I would be pleased to discuss my concerns with you, either 

 
1 For example, I found oversights that I am sure were unintentional, such as under Section 69301.1 (71), 
actual surface water monitoring data documenting water quality standard exceedances cannot be used as 
“reliable information” demonstrating the occurrence, or potential occurrence of environmental exposures. 
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individually or as part of a Science Panel meeting. I would also be pleased to be part of a 
process to find ways to revise the regulations to address the challenges that caused DTSC 
to generate the November revisions.   
 
California has access to a team—including DTSC’s talented staff team—that I am 
confident can successfully address identified challenges to implement a practical, yet 
effective consumer product regulatory program for our state.  Let’s use those talents to 
create a regulation that really works! 
 
If you have any questions, please call me at 650-627-8690. 
 
Sincerely, 
 
/s/ 
 
Kelly D. Moran, Ph.D. 
President 
 
 
cc: Regulations Coordinator, DTSC (gcregs@dtsc.ca.gov) 
 



Dear DTSC Friends, 
 
  
 
I was very surprised by the extent of revision of this draft. In particular, 
the elimination of "tiers" of alternatives assessments, though implemented 
very differently than the Green Ribbon Science Panel recommended (I 
personally prefer that methodology), is of significant concern. I completely 
disagree that it will "stifle innovation". Industry always says that 
regulation will stifle innovation and invariably they (we) innovate around 
it, and often for the better. I think this will drive POSITIVE innovation. 
Getting rid of hazardous substances is fundamentally the right way to go, 
where possible. Prioritizing it based on risk is, to me, an interim step to 
make it easier to deal with for industry (and I agree with that approach 
too). Allowing a tiered approach to  AA (with caveats from my comments on 
the previous version of the draft regulation) of some sort is, I think, 
necessary. 
 
  
I absolutely agree with narrowing the initial scope of possible Priority 
Products; the product classes listed are probably very good places to start 
but I am concerned about the capabilities of the "Children's Products" 
companies to perform AAs, particularly if those products are "articles". 
This needs to be assessed very carefully; we want the first rounds of AAs to 
be successful. 
 
  
In addition, elimination of the accreditation requirement for lead assessors 
comes as a shock. While I was initially not in favor of this idea, my fellow 
GRSP panel member Kelly Moran convinced me of its value. You may want to 
review this decision with her. Furthermore it was not even mentioned in the 
15-day notice as a change, yet it's a significant revision. 
 
  
Funding is the overarching issue that I and everyone I speak to is concerned 
about. California's financial situation is well-understood (or at least 
understood to be something other than "flush with cash") around the world. 
An imperative for DTSC is to define how you will fund your parts of the SCPA 
regulation implementation. 
 
  
In addition, here are several specific issues: 
 
  
1. Page 5: 
 
  
§ 69301.1.(2) “AA verification statement” means the statement required to be 
prepared for a Tier II AA pursuant to section 69305.1(c)(3). 
 
  
There is no Tier II AA anymore. This definition should be rewritten to 
reflect that this is regarding 3rd party verification of a 
manufacturer-produced AA. 
 
  
2. Page 40: 
 
  
a) § 69305.3.(2)(A) A Chemical Hazard Assessment shall be performed to 
evaluate and compare the chemicals contained in the Priority Product or 
component(s) and all alternatives identified for consideration. 
 
  
Should read 
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§ 69305.3.(a)(2)(A) A Chemical Hazard Assessment shall be performed to 
evaluate and compare the Chemicals of Concern contained in the Priority 
Product or component(s) and all alternatives identified for consideration. 
 
  
b) § 69305.3.(2)(B) An Exposure Potential Assessment shall be performed to 
evaluate and compare the potential for exposures to the chemicals contained 
in the Priority Product or component(s) and any alternative being considered 
that contains a chemical that exhibits one or more hazard traits. An 
Exposure Potential Assessment is not required if none of thealternative 
being considered contain a chemical that exhibits a hazard trait. 
 
  
Should read 
 
  
§ 69305.3.(2)(B) An Exposure Potential Assessment shall be performed to 
evaluate and compare the potential for exposures to the Chemicals of Concern 
contained in the Priority Product or component(s) and any alternative being 
considered that contains a chemical that exhibits one or more hazard traits. 
An Exposure Potential Assessment is not required if none of the alternatives 
being considered contain a chemical that exhibits a hazard trait. 
 
  
3. Page 41: 
 
  
§ 69305.3.(a)(3) - how is "pertinence" determined? This can be very 
qualitative. Extensive guidance will be needed to describe how to determine 
"pertinence" for each of the items in subsections (b) through (f). 
  
 
Thank you and I wish you best of luck. Please contact me if you have any 
questions. 
 
  
Best Regards, 
Michael Kirschner 
President 
Design Chain Associates, LLC 
415.904.8330 
-- 
Design Chain Associates, LLC - Design Chain Solutions for Competitive 
Advantage  
 
  
 
 <http://www.designchainassociates.com/> www.DesignChainAssociates.com
 <

  
http://www.chinarohs.com/> www.ChinaRoHS.com

 <
  

http://www.korearohs.com/> www.KoreaRoHS.com
 <

  
http://www.REACHEU.com> www.REACHEU.com

 
  

  
 
 



 
 
 
Via Electronic Submission 

December 3, 2010 
California Department of Toxic Substances Control 
Office of Legislation & Regulatory Policy 
Jeff Woled, MS 22A 
P.O. Box 806 
Sacramento, CA 95812 
 
RE: Revisions to the Safer Consumer Product Alternatives Regulation (Reference Number:   

R-2010-05) 
 
IPC – Association Connecting Electronics Industries appreciates the opportunity to comment on 
the above referenced Department of Toxic Substances Control’s (DTSC) proposed revisions to 
the draft regulation for Safer Consumer Product Alternatives (hereafter referred to as proposed 
revisions). IPC is pleased to see a more manageable, workable regulation for green chemistry put 
forth in the proposed revisions. Specifically, we welcome the revisions that focus the program on 
three consumer product categories, make the alternatives assessment process more feasible, and 
eliminate the requirement for obtaining multiple Qualified Third-Party Assessment Entities. 
However, we still have significant concerns regarding the proposed timeline for manufacturers to 
complete an alternatives assessment. We also have concerns that, despite the Agency’s attempt 
to simplify them, the list of prioritization factors remains overly broad. IPC believes that DTSC’s 
revisions to the draft regulation can be further improved upon in order to ensure the citizens of 
California, DTSC and industry are better served by a manageable approach to a green chemistry 
regulation by taking our suggestions into consideration. 
 
IPC, a U.S. headquartered global trade association, represents all facets of the electronic 
interconnection industry, including design, printed board manufacturing and electronics 
assembly. Printed boards and electronic assemblies are used in a variety of electronic devices 
that include computers, cell phones, pacemakers, and sophisticated missile defense systems. IPC 
has over 2,700 member companies, including over 250 member companies located in California. 
As a member-driven organization and leading source for industry standards, training, market 
research and public policy advocacy, IPC supports programs to meet the needs of an estimated 
$1.7 trillion global electronics industry.  
 
IPC is a strong advocate for scientifically based environmental regulations that improve 
environmental conditions, protect human health, and are cost-effective. IPC is greatly involved 
in a number of voluntary environmental initiatives including several of EPA’s Design for the 
Environment partnership projects, the development of the Electronic Product Environmental 
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Assessment Tool (EPEAT) standard1, and the development of a green chemistry standard 
through the American Chemical Society and National Standards Foundation.  
 
DTSC’s proposed revisions put forth a manageable Safer Consumer Product Alternatives 
regulation that meets the legislative goals more efficiently that previous drafts. The decision to 
solely focus on three consumer product categories will allow DTSC to focus its resources on 
products consumers are exposed to most. Focusing on a smaller number of products that have 
significant consumer exposure will provide a more immediate benefit to the citizens of 
California while lessening the burden on DTSC and industry. Furthermore, we support DTSC’s 
decision to use the Consumer Product Safety Commission’s definition of a children’s product. 
Specifically focusing on a limited number of product categories will allow DTSC to more 
effectively implement and enforce a final regulation. 
 
While the proposed revisions reduce the number of prioritization factors to be considered when 
evaluating chemicals, the factors remain too broad to effectively prioritize chemicals of concern. 
While IPC agrees with DTSC’s decision to limit the number of prioritization factors considered 
in identifying chemicals of concern, we urge DTSC to further refine the list to focus on 
chemicals that pose the most threat to human health and the environment. The criteria identified 
in the proposed revisions are still quite broad and would likely result in thousands of chemicals 
being identified as chemicals of concern. For example, the definition of a chemical that has an 
Adverse Water Quality Impact (Section 69301.1(a)(8)) is any chemical that when added to water 
increases the biological oxygen demand, chemical oxygen demand, total dissolved solvents, 
thermal pollution, or introduces any of the following: California priority toxic pollutants listed in 
40 CFR 131.38; Pollutants listed by CA or EPA for one or more water bodies pursuant to 303(d) 
of the CWA; Chemicals that have MCLs under the Safe Water Drinking Act; Pollutants that 
have Notification Levels specified under the Waste Discharge and Water Reuse; or 
Requirements (WDRs/WRRs) of the Porter-Cologne Water Quality Control Act. Any chemical 
that is not completely oxidized or evaporated completely will cause an Adverse Water Quality 
Impact, according to DTSC’s definition, and be classified as a chemical of concern. Furthermore, 
DTSC should establish a deminimus threshold for each air contaminant identified in Section 
69301.1(a)(4) to ensure chemicals identified as harmful truly are harmful. Similarly, detection 
methodologies for the air contaminants identified enable detection at very low levels which are 
unlikely to have any adverse impacts on human health and the environment.  DTSC should 
identify hazard characteristics, or prioritization factors, that identify the most hazardous 
chemicals. By using only those factors critical to prioritizing chemicals posing the most threat to 
human health and the environment, DTSC will ensure that its green chemistry program 
maximizes protection of the health and safety of California citizens and the environment. 
 
IPC is pleased to see the simplification of the alternatives assessment portion in the proposed 
revisions. However, we are still concerned about the time frame for allowing manufacturers to 
complete an alternatives assessment. While we understand the time frame will be set at the 
discretion of DTSC, the amount of resources needed to conduct an alternatives assessment and 
substitution are expected to be extremely costly. Finding viable alternatives that provide the 
same level of functionality and reliability takes a great deal of time (years) and effort. When 
evaluating alternatives it often requires consideration of the entire product. This process often 
                                                           
1 http://www.epeat.net/  

http://www.epeat.net/


takes several years because drop-in replacements are rare. Manufacturers must conduct an 
analysis of each potential alternative to determine whether it is better for human health and the 
environment than the substance being removed. If the determination is made that the alternative 
is better, the manufacturer must produce a small number of products that contain the alternative 
chemical and those products must go through several rounds of requalification testing to ensure 
the product is reliable, functions properly and meets the same product specifications. If the newly 
formulated product does not meet the performance specifications then the manufacturer must 
repeat the entire process. We urge DTSC to outline an implementation timeline of no less 
than four years for manufactures to complete an alternatives assessment. This time frame is 
similar to the time frame set forth in the European Union Restriction of Hazardous Substances 
(RoHS) Directive. IPC members and several other industry sectors are still dealing with issues 
related to removing the six substances restricted under the RoHS Directive, despite having over 
five years to evaluate and implement viable alternatives. Giving manufacturers at least four years 
to conduct an alternatives assessment will ensure that consumer products manufactured and sold 
in California will function properly and reliably.  
 
DTSC’s proposed revision to eliminate the requirement for manufacturers to acquire multiple 
Qualified Third-Party Assessment Entities to review all alternatives assessment processes and 
paperwork is a significant improvement upon the original draft regulation. However, DTSC 
should remove the requirement for third-party assessment entirely. This requirement is 
excessive, unnecessary, costly and outside DTSC’s authority. The California Health and Safety 
Code2 does not include a mandate for third parties to evaluate data collected by manufacturers. 
The Health and Safety Code states: 
 

“The department, in developing the processes and regulations pursuant to this 
section, shall ensure that the tools available are in a form that allows for ease of 
use and transparency of application. The department shall also make every 
feasible effort to devise simplified and accessible tools that consumer product 
manufacturers, consumer product distributors, product retailers, and consumers 
can use to make consumer product manufacturing, sales, and purchase decisions” 
(Section 25253(c)). 
 

DTSC should focus on the creation and maintenance of guidance materials, as specified in 
Article 5, Section 69305(a), to ensure a common and thorough understanding of the 
requirements. Guidance materials will assist the entire supply chain in conducting thorough and 
complete alternatives assessments that meet the intent of the regulation without the need for 
costly, time-consuming third-party assessments. Requiring manufacturers to conduct expensive 
third-party assessment does not meet the law which requires DTSC to make simplified and 
accessible tools for manufacturers to use when making manufacturing decisions. 
 
In conclusion, IPC is pleased with the proposed revisions released by DTSC on November 16, 
2010. We applaud DTSC for scaling down the scope of the draft regulation to focus only on 
three consumer product categories. With a narrower scope, DTSC, industry, and citizens of 
California will be better served. IPC is pleased with DTSC’s elimination of the requirement for 
                                                           
2Division 20, Article 14, Section 25251-25257.1, Green Chemistry. http://www.leginfo.ca.gov/cgi-
bin/displaycode?section=hsc&group=25001-26000&file=25251-25257.1.    

http://www.leginfo.ca.gov/cgi-bin/displaycode?section=hsc&group=25001-26000&file=25251-25257.1
http://www.leginfo.ca.gov/cgi-bin/displaycode?section=hsc&group=25001-26000&file=25251-25257.1


manufacturers to obtain multiple Qualified Third-Party Assessment Entities but encourages the 
Agency to remove the third-party assessment requirement entirely, as it is outside DTSC’s 
authority. We appreciate DTSC’s efforts to streamline the number of prioritization factors that 
will be considered when identifying chemicals and products of concern. However, we encourage 
DTSC to more narrowly define the prioritization factors in order to identify the most hazardous 
chemicals and provide the utmost benefit to human health and the environment. Additionally, 
while we appreciate DTSC’s efforts to simplify the alternatives assessment process, it is essential 
that DTSC allow manufacturers, at a minimum, four years to complete an alternatives 
assessment. We encourage DTSC to take our suggestions into consideration when finalizing the 
Safer Consumer Product Alternatives regulations. Thank you for the opportunity to comment. 
 
 
Sincerely, 
 
Stephanie Castorina 
Manager, Environmental Programs 



 

 
 
December 3, 2010 
 
 
Jeff Woled,  
Regulations Coordinator 
Regulations Section 
Department of Toxic Substances Control 
P.O. Box 806 
Sacramento, CA  95812-0806 
 
Subject: Comments on the California Department of Toxic Substances Control – 15-Day 
Changes: Safer Consumer Product Alternatives (R-2010-05) 
 
Dear Mr. Woled: 
 
Below please find a summary and detailed discussion of concerns and recommendations from 
the Toy Industry Association (TIA) on the Department of Toxic Substances Control (DTSC or 
Department) 15-Day Changes to the Proposed Regulations for Safer Consumer Product 
Alternatives (Proposed Regulations) under Assembly Bill 1879 and Senate Bill 509 (2008).   
 
TIA acknowledges significant revisions made by the Department, to this draft regulation to 
remove burdensome processes and certifications that were wholly unnecessary in the Proposed 
Regulations.  However, TIA remains concerned about provisions that remain in this Proposed 
Rule and urgently request additional revisions before this regulation is finalized.  TIA 
appreciates the opportunity to provide comment on these 15-Day Changes to the Proposed 
Regulations and genuinely hopes to work with DTSC to make additional changes to develop a 
workable regulatory proposal that can be adopted and that protects human health and product 
innovation.  These comments also are in addition to, and incorporate by reference, the comments 
that TIA submitted to the Department on July 20th, 2010on the Draft Regulations and on 
November 1, 20101.   
 
TIA is a not-for-profit trade association representing more than five-hundred (500) toy makers, 
marketers and distributors, large and small, located throughout North America.  TIA’s members 
account for approximately 85% of the annual U.S. domestic toy market of $21.6B, according to 
research from the NPD Group.  The Toy Industry Association and its members have long been 
leaders in toy safety.  In this role, we develop safety standards for toys, working with industry, 
government, consumer organizations, and medical experts.  The U.S.’s risk-based standards are 
widely recognized and used as models around the globe.  Our mission is also to educate industry 
on these standards, and to educate parents and caregivers on choosing appropriate toys and how 
to ensure safe play.  
 

                                                 
1 Toy Industry Association Letter to Maziar Movassaghi on Draft Regulations, July 20, 2010. 
Toy Industry Association Letter to Jeff Woled  on Proposed Regulations, November 1, 2010 
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TIA would like to acknowledge changes within the 15-Day Changes to the Proposed Rule that 
are steps to developing a more workable regulation.  These improvements can be aggregated into 
areas as follows: 
 

 Clearer language addressing regulatory duplication; 
 An improved focus on “reasonable and foreseeable use”; manufacturer must provide 

“clear and convincing evidence” for Department determination 
 There have been changes to make the definition of intentional ingredients workable; 

whereby “Unintentionally added” substances are not included; 
 Elimination of the Tier I Alternatives Assessment processes and unnecessary paperwork; 
 Elimination of reporting for Products Containing a Priority Chemical; 
 Changes to the “Responsible Entity” to focus on product manufacturer 
 Changes to the Alternatives Assessment performance standard to “meets or exceeds” 

from “substantially similar”; and 
 Elimination of the Lead Assessor, Accreditation, Qualified Entities, Accrediting Bodies, 

but concerns about maintaining a 3rd party verification requirement. 
 
However despite these changes, below are TIA’s continuing concerns with the 15-Day changes 
to the Proposed Rule that TIA believes must to be addressed before a workable regulation can be 
adopted.  These core concerns can be aggregated into areas as follows: 

 
 Formulated vs. Assembled Products:  This draft regulation makes a new distinction 

between “formulated” and “assembled” products for the purposes of the de minimis 
level and prioritization decisions.  These classes of products are not defined and are a 
flawed concept that does not focus on total exposure from a product.  This concept 
should be discarded and the de minimis and prioritization of products should focus on 
exposure from a final product (or accessible components). 
 

 Clarification to “Reasonable and Foreseeable” Exposure: While positive changes 
have been made to include the criterion of “reasonable and foreseeable” additional 
changes are necessary to provide uniformity with federal regulatory standards and to 
prevent inappropriate misuse of a product from being considered for exposure. 
 

 Unauthorized disclosure of all ingredients:  The regulation continues to require 
disclosure of all intentionally-added ingredients; which is not authorized by the 
statute.  Only chemicals of concern that are intentionally-added ingredients should be 
the subject of reporting. 

 
In addition to the key issues noted above, we present in this letter a number of specific elements 
(below) within the 15-Day Changes to the Draft Regulations that are problematic, and our 
recommendations that would assist with clarity and accomplish the goals of the statute and this 
regulatory proposal.  TIA hopes that these comments are helpful to the Department as the Draft 
Regulations are further revised. 
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Specific Section Comments & Recommendations 

Purpose and Applicability (Article 1, Section 69301) 

Section 69301 (b)(6)(A): The acknowledgement of “reasonably foreseeable” (in Section 69301 
(b)(6)(A)) is a significant improvement to making these regulations workable and will provide an 
essential criterion for evaluating situations where there is insufficient exposure to a chemical of 
concern to pose a threat.  This criterion builds on federal regulations that rely on the concept of a 
“reasonable and foreseeable” criterion to evaluate whether or not a product will expose a 
consumer to a chemical at levels that will cause harm.  Thus, it is essential that DTSC maintain 
this reference to this criterion to provide a protective and reasonable standard in the Regulations 
for determining exposure pathways.  This criterion acknowledges the “real-world” planning, 
design, and control that responsible companies must undertake to prevent exposure to a chemical 
and the “real-world” use patterns of products.   
 
However, TIA objects to the inclusion of the concepts of “misuses” and “improper end-of-life 
management of the product”.  As TIA noted in our earlier comments, as it relates to children’s 
product, the U.S. Consumer Product Safety Commission (CPSC), in August 2009, endorsed the 
reasonable and foreseeable exposure criterion in regulation through the “Children’s Products 
Containing Lead; Interpretative Regulations on Inaccessible Component Parts” (16 CFR Part 
1500).  Specifically those Regulations stipulate: 
 

“Use and abuse tests are appropriate for evaluating whether lead-containing 
component parts of a product become accessible to a child during normal and 
reasonably foreseeable use and abuse of the product by a child. The purpose of 
the tests is to simulate use and damage or abuse of a product by children and to 
expose potential hazards that might result from use and abuse. 16 CFR 1500.50–
1500.53 [Emphasis Added] 

 
Specifically, the regulations cited above provide for “normal and reasonably foreseeable use and 
abuse” testing to determine which products could expose a product element to the user.   They do 
not, however, suggest that a manufacturer can foresee every hypothetical misuse OR improper 
use and management of a product.  These concepts are not supported by existing regulatory 
schemes and threaten to negate the real-world planning for exposure control that this section 
should address.  Beyond product design to prevent concerns, label warnings, together with 
instructions for use and disposal are directly aimed at assuring safety of use and disposal.  To 
include this language could suggest that any “unreasonable” use of a product as grounds for 
exposure.  This situation would undermine federal uniformity and necessary understanding of 
relevant exposures that would be actionable under this regulation.  

Additionally, the term “normal” should be included per the CPSC regulation referenced above. If 
the term “abuse” is continued in these regulations; as it relates to children’s products, the 
criterion of “normal use and abuse” is essential to providing this uniformity with this existing 
regulatory scheme and to provide for a reasonable interpretation of this Section.   
 
Recommendation:  Amend Section 69301 (b)(6)(A) as follows:  
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A determination pursuant to this subparagraph shall be based upon an evaluation of 
normal and reasonably foreseeable uses, misuses and abuses of the product, and 
reasonably foreseeable proper and improper end-of-life management of the product. 

Subdivision (b)(6)(B): - TIA is very concerned that this paragraph requires a person requesting 
DTSC to make a determination about exposure to prove by clear and convincing evidence that 
no exposure posing a threat is reasonably foreseeable.  The standard of proof for purposes of 
Sections 69301(b)(6)(B) and 69306.6(b)(6) should not be artificially elevated.  These sections 
now require a showing by “clear and convincing evidence” and in the case of Section 69301 “to 
the Department’s satisfaction”.  There is no basis in the authorizing statutes for such a disparity 
in standards.  Indeed, without any empirical basis for such an assessment, establishing such a 
dichotomy is inherently arbitrary and a violation of the California Administrative Procedure Act.  
These enhanced standards should be excised.   

Recommendation: These decisions relate to hazard, exposure and product safety and in the 
toxicology arena.  Therefore, a “weight of evidence” approach is the standard that should applied 
to such decisions.  If a standard is necessary for this section, TIA asserts a “weight of evidence” 
is the only reasonable and workable standard. 

Definitions (Article 1, Section 69301.2) 

Children’s products: The 15-Day Changes Proposal now include a definition of “children’s 
products” as those intended primarily for children 12 years or younger. However, this definition 
is somewhat divergent from the U.S. Consumer Product Safety Commission’s definition of these 
products; as used under the Consumer Product Safety Improvement Act (CPSIA).   

Recommendation:  TIA urges DTSC to make the definition of “children’s products” exactly 
consistent with the U.S. CPSC; as follows: 

A “children’s product” means a consumer product designed or intended primarily for 
children 12 years of age or younger. In determining whether a consumer product is 
primarily intended for a child 12 years of age or younger, the following factors will be 
considered: 

 A statement by the manufacturer about the intended use of the product, including a 
label on the product if such statement is reasonable.  

 Whether the product is represented in its packaging, display, promotion or advertising 
as appropriate for use by children 12 years of age or younger.  

 Whether the product is commonly recognized by consumers as being intended for use 
by a child 12 years of age or younger.  

 The Age Determination Guidelines issued by the U.S. Consumer Product Safety 
Commission staff in September 2002, and any successor to such guidelines.2 

                                                 
2 U.S. Consumer Product Safety Commission, http://www.cpsc.gov/about/cpsia/faq/children.html  
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De minimis level: TIA supports the revision of the definition of de minimis level to the lower of 
0.1% by weight or, if applicable, the hazardous waste regulatory threshold specified in Health 
and Safety Code Section 21541.  However, the phrase “if applicable” is open to interpretation.  
Health and Safety Code Section 21541 seems to be very specific to waste/hazardous waste and it 
is unclear how the thresholds in Section 21541 would apply to the current regulation, unless end 
of life/disposal is the implicit issue here.  

Recommendation:  DTSC should clearly articulate that the thresholds specified in the Health 
and Safety Code Section 21541would only be applicable for products designated as a priority 
due to end-of-life concerns. 

Detectable Amount:  TIA is concerned that “Detectable Amount” is now defined to be the 
“lowest concentration of a chemical that can be determined to be statistically different from an 
analytical blank.”  TIA is concerned that the target limit level will continuously be moving 
depending upon detection technology used.   

Recommendation:  DTSC should specify that the statistically acceptable detection limit will be 
accepted based upon the data for a product and chemical in question, submitted by a responsible 
entity. 

Hazard trait: TIA is concerned that “Hazard Trait” is still broadly defined to include all 
carcinogens and reproductive toxicants contained on the Proposition 65 list; including chemicals 
listed pursuant to the Labor Code.   

Recommendation: The definition of “Hazard Trait” should exclude those added pursuant to 
Labor Code references.  As noted in TIA’s earlier comments this is necessary until pending 
litigation is resolved.  Further, the chemicals proposed to be included pursuant to the Labor Code 
should be excluded from the chemical of concern lists. 

Technologically and economically feasible alternative:   TIA is concerned that the definition of 
"Technologically and economically feasible alternative" lacks specific consideration of efficacy 
or performance equivalence. 

Recommendation:  The factors specified under the “Technologically and economically feasible 
alternative" definition should include the following factors in (80)(B): 

4.  The extent to which an alternative has equivalent or superior efficacy and 
performance in the priority product. 

Toxic:  TIA is very concerned that the definition of “toxic” includes the language “may cause” 
when referring to adverse impacts.  Something that will be considered to be “toxic” must 
demonstrate actual adverse impacts to reach such a designation.   

Recommendation:  Strike the word “may” from this definition. 
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Waste and end-of-life impacts:  TIA is very concerned that this new “waste and end-of-life 
impacts” definition does not reference the “adverse impacts” criterion used to evaluate harm in 
other sections of this regulation.  This standard is necessary to prioritizing the direct negative 
impacts that would warrant additional scrutiny for a chemical and product type.   

Recommendation:  Amend the “waste and end-of-life impacts” definition to include an 
evaluation of: adverse impacts to the environment from normal end-of-life disposal of a 
product.  This evaluation should take the place of the factors stipulated in subparagraphs (B) and 
(C) of this definition. 

Duty to Comply and Consequences of Non Compliance (Article 1, Section 69301.4(d)) 

As indicated in TIA’s earlier comments on November 1, 2010, TIA is concerned that in Section 
69301.4 (d)(4) there are no established timeframes or indication that DTSC will remove a 
product from the “failure to comply” list within a reasonable time period. 

Additionally TIA continues to urge the Department to recognize the manufacturer of a Priority 
Product as the entity identified on the product label.  The provisions of the US Fair Packaging & 
Labeling Act (FPLA) require all consumer commodities that are legally distributed in US 
commerce to include the name and place of business of the manufacturer, packer or distributor 
on the product label in English.   

Recommendations:  

 DTSC must stipulate in the Rule a reasonable timeframe to remove a company for the 
“failure to comply” list once the condition of non-compliance has been remedied.   

 The  Department should identify a process to start with the entity identified on the 
product label pursuant to FPLA requirements as an initial point of contact for 
imported products rather than assign the Duty to Comply to a foreign manufacturer or 
retailer. 

Information Submission Requirements (Article 1, Section 69301.5)  

TIA remains very concerned that in Section 69301.5 (c)(1)(D), manufacturers are still required to 
submit information, including the identification of all intentionally added ingredients, including 
the quantities in the entire consumer product.  Under the statute, DTSC is only authorized to 
request information regarding quantities of chemicals of concern.  No rationale exists for 
requiring product formulas where non-chemicals of concern are involved.  The statute does not 
give DTSC authority to collect information on ingredients in products that are not on the CoC 
list.   

Recommendation: Section 69301.5 (c)(1)(D) should be amended to only provide for disclosure 
of information regarding a chemical of concern intentionally added to a consumer specified 
product. 
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Chemical Prioritization Applicability (Article 2)  

Section 69302.1: TIA is concerned that Section 69302.1 provides that the regulations apply, “to 
all chemicals that exhibit a hazard trait” but does not reference that exposure is a consideration in 
this prioritization.  In particular, exposure is now factored in during the prioritization of 
Chemicals of Concern, and Products of Concern and this should be reflected in this applicability 
Section. 

Recommendation:  Language should be included in this Section 69302.1, that states that states 
that “This article applies to all chemicals that exhibit a hazard trait and have the potential for 
exposure to the CoC is through the reasonable and expected use of a product and its 
anticipated end of life management, and …” 

Section 69302.2 Chemical List:  TIA appreciates that there is now a provision for public review 
and comment in this Section; however, as noted below, we remain concerned that this provision 
is not included for the Petition for Inclusion on a list by a third party.   

Recommendation:  TIA asserts that similar to this Section, there must be public review and 
comment to any petition for inclusion of chemicals or products on the chemical of concern or 
priority products lists under this Act, prior to DTSC’s technical review and final decision.   

Section 69302.3: TIA appreciates that this Section has been streamlined by replacing the list of 
all possible environmental impact factors with a list of 6 categories of relative degree of threat 
posed by the chemical in a product.  However, TIA is concerned that it still is not clear here or in 
the following Section just how one would use this guidance, or how the Department will rank 
these factors, to conduct an objective prioritization.  These provisions also introduce a lack of 
clarity when, having identified the threats and potential exposures for each chemical, the 
department shall then determine which of these threats and exposures are addressed by other 
state or federal regulatory programs and “adjust the prioritization accordingly.”   

Section 69302.3(a)(2): This new section describes the process that the Department will follow 
for prioritizing Chemicals of Concern and indicates that the Department will first evaluate 
potential CoCs based on the 6 categories, depending on the actual availability of pertinent 
information on threat posed and exposure potential.  The Department will then evaluate the list 
for federal or California regulatory requirements that already may be in place, and will establish 
a prioritized list of CoCs.  The number of CoCs on the final proposed list will then be adjusted 
based on availability of Department resources to evaluate products containing these chemicals.  
The mechanism for “adjustment” is not described.   

Recommendations:  

 A clear articulation should be made that this prioritization process will be made by a 
“weight-of-evidence” approach in making decisions upon which chemicals “pose the 
greatest threat of adverse public health and environmental impacts” and should be 
“chemicals of concern”.  As discussed previously, “weight-of-evidence” means, an 
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approach to chemicals prioritization that evaluates all authoritative information on 
hazard traits, and considers the most severe hazards first. 

 A clarification is needed to make clear that if the same threat and exposure is being 
already being regulated, it is exempt from the regulation, but if it has a tangential 
impact, then it should be taken into account to adjust the prioritization.  

 There should also be a process established to ensure that all stakeholders have an 
opportunity to actively participate in the public review process during this 
prioritization process. 

Section 69302.3(e): TIA is concerned that this Section (e) dismisses the requirements of 
69302.3(d) for any subsequent lists of CoCs that are developed.  It is premature to automatically 
dismiss these reasonable restraints on the CoC list.  If, in the future, resources and scientific data 
allow for DTSC to evaluate a broader range of chemicals and ingredients, a proposed change to 
the regulations would be justified and reasonable within the scope of this program. 

Recommendation: Delete Section 69302.3(e). 

Product Lists (Article 3, Section 69303.2)  

Formulated vs. Assembled Products: TIA strongly opposes the current structure of Section 
69303.2 and the De minimis provisions within this Section (Pages 49-52) and how it addresses 
formulated products and assembled products differently.  The De minimis level (0.1%) – while 
appropriate and consistent with REACH – should be applied to the total product by weight, 
rather than to components. 
 
Neither “formulated products” nor “assembled products” are defined and classifying these 
products will be difficult; given that products might span both product areas.  Additionally all 
products have “components” regardless of whether they are “assembled” or “formulated”. 
Finally, determining what is component and a sub-component will also be very difficult and it 
will be very difficult for the Department to determine 
 
The result of the assembled products provisions in this Section is to lower the de minimis for 
assembled products to a component level, not a total product weight level.  This is in stark 
contrast with REACH Article 7 that articulates that the 0.1% de minimis level applies to the total 
product by weight.  In fact, recent REACH legal guidance indicates,  
 

“an article is to be understood as the article as produced or imported. It may 
be very simple, like a wooden chair but could also be rather complex, like a 
computer, consisting of several parts, which are also considered articles when 
produced or imported.”3 

 
The key impact of establishing the De minimis level is to establish a level below, which 
exposure to a CoC is not relevant for regulatory action.  Therefore exposure should be the key 
                                                 
3 European Commission. Ref. Ares(2010)826118 - 17/11/2010, 
http://chemicalwatch.com/downloads/Opinionofthelegalservice-Article7and33REACH.pdf 
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determinant to applying the De minimis provision.  Application of the de minimis level to 
components ignores the fact that it is aggregate exposure to a total product (not a specific 
component) that should be the drive for the de minimis level – below which exposure is not a 
concern.  Application of the de minims to components distorts the aggregate exposure of a 
product.  The de minimis should apply to the total exposure and threat of adverse impact from 
the entire product. 
 
Additionally, per TIA’s earlier comments, requiring manufacturer submissions to the Department 
to apply for the De minis exemption (Section 69303.2(d)(3)(A)) is unnecessary paperwork that 
will overwhelm DTSC and place a significant burden on companies.  If there is a question as to 
if a product qualifies under this provision, DTSC already has the authority to request this 
information from companies under Section 69301.5. 

Additionally, TIA still remains concerned that it is a requirement to provide a Chemical Removal 
Notice if a manufacturer removes or reformulates a product, in which case they are not subject to 
the AA requirements.  Disclosure of this information is unnecessary.  If DTSC has specific 
questions as to why a certain brand of product has not submitted and AA, and the brand is in a 
designated priority product category, DTSC has the authority to request the information of the 
manufacturer; as to how a product has been reformulated.  Proactive filings with the Department 
under this Section are unnecessary and could overwhelm current DTSC resources. 

Recommendations:   
 For all products, the de minimis level should be applied by weight to the total product 

which accounts for total exposure to a product and is consistent with international 
guidance under REACH.   

 Eliminate Section 69303.2(d)(3)(A), and specify that if the Department has a reason to 
question or challenge to a De minimis assumption by a company that they may request 
information under Section 69301.5. 

 DTSC should delete 69303.2(d)(2)(A) and the requirements for Chemical Removal 
Notices and reference that DTSC has authority under Section 69301.5 to request 
information about a CoC in a product and when a CoC is removed. 

Product Prioritization (Article 3)  

Section 69303.3(a)(1)(B):  This Section applies to all consumer products that are or contain a 
CoC, for use in California.  TIA appreciates that exposure is taken into account in the 
prioritization process and that prioritization is based on the degree of threat posed to the 
environment/human health, looking at volume in stream of commerce, statewide sales, 
containment of chemical in product, administrative controls.  However, TIA asserts that this 
exposure criterion must be included in this Section. 

Recommendation: Section 69303.3(a)(1)(B) should be amended to read: The potential for the 
public for the environment to be exposed to the Chemcial(s) of Concern  contained in the 
product, during the reasonable and foreseeable useful life of the product and reasonable and 
foreseeable end-of-life disposal…”.   
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Section 69303.3(c)(1) - Selection of Cleaning, Personal Care and Products for Children 12-years 
and initial focus:  As amended the 15-Day Revision states that until 2016, the Department shall 
only consider personal care products, household cleaning products and children’s products 
designed or intended primarily for children 12-years or younger.  As noted above, TIA requests 
that DTSC make the definition of children’s products consistent with the U.S. CPSC definition 
of these products.   

TIA understands that the statutory criteria of volume in commerce and potential for exposure to 
the chemical in a product and potential effects on sensitive subpopulations are referenced in the 
15-Day Changes proposal; however, it is not clear whether other product categories were 
considered and how the criteria were applied to result in these selections.  Nor is there a 
discussion about what criteria and approach will be used in 2016 for adding categories, or 
whether products from all categories would be added to the scope at that time.  These decision 
criteria; as they relate to exposure must be clearly articulated.  Finally, TIA is also concerned that 
designation of children’s and these other two categories products have not been sufficiently 
noticed for comment under the 15-Day Changes and should have been provided for comment for 
45-Days.  The Administrative Procedures Act stipulates that no change can be adopted, "from 
which was originally made available to the public unless the change is . . . (2) sufficiently related 
to the original text that the public was adequately placed on notice that the change could result 
from the originally proposed regulatory action." 

With regard to children’s products and children being designated as a sensitive population, TIA 
suggests that focusing on products intended for children under the age of 3-years is a relevant 
constraint that should be considered for children’s products.  This is due to the behavior of 
children under the age of 3-years and the exposure profile of these products.  

In general, the highest exposure of a child to a children’s product is through mouthing of the 
product.  Studies show that mouthing times for children’s products are quite short; but generally 
only occur for children under 3-years (36-months).  Specifically, a study published in 2001 
showed “Significantly increased mouthing time of all non pacifier objects is reported for children 
in the 0- to 18-month range compared with the 19- to 36-month range.”4  Hence, children above 
19-months mouth significantly less then babies younger than 18-months and mouthing of non-
pacifier objects after 36-months was not recorded.  As this relates to toys, since older children 
play with toys more after 18-months and mouth toys less, their risk of exposure is significantly 
reduced.   

Recommendations:   

 With regard to children’s products, DTSC should evaluate the exposure profile of 
products intended for use by children under 3-years of age first, due to their exposure 
profile. 

 The Department must address the decision-making rationale used to select the 
enumerated classes of products in the Final Statement of Need and Reasonableness.  

                                                 
4 Pediatrics 2001; 107:135-142. 
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Specifically, DTSC must indicate how exposure was evaluated for the enumerated 
products and how exposure will continue to be used in future prioritizations. 

 The Department should allow for a 45-Day comment period for the designation of 
personal care products, household cleaning products and children’s products. 

Petitions for Inclusions on Lists (Article 4)  

Section 69304:  TIA is still gravely concerned that this Section does not provide for public 
review and comment to the petition for inclusion of chemicals or products on the lists, prior to 
DTSC’s technical review and final decision.  This public review and comment is imperative.  
Additionally, this Section must provide for an equal opportunity for a stakeholder to petition for 
removal of chemicals and products from the lists. 

Recommendations: 

 This Section must be amended to establish a public comment process on all Petitions 
prior to a technical review. 

 This Section must be amended to allow for stakeholders to also Petition for the removal 
of chemicals and products from the chemicals of concern and priority products lists. 

Alternatives Assessments (Article 5)  

TIA appreciates that DTSC has significantly streamlined the Alternatives Assessment processes 
and removed the tremendously burdensome lead assessor and third-party and accreditation 
schemes.   TIA appreciates that manufacturers can do their own AA, or may be represented by a 
trade association.  However, TIA asserts that third-party verification, required in Section 
69305.1(c)(1) is unnecessary; as Department review of AAs is sufficient to ensure credibility of 
the performance of an AA to DTSC’s guidelines.   

TIA also believes that there is still a need for simplification to the AA process that would assist 
both the Department in reviewing the AA.  Specifically, while it is common for AAs to take a 
modular approach, the first module is routinely an assessment of performance attributes and 
functionality that leads to the identification of possible alternatives.  This practice is documented 
in most published AA methodologies and is affirmed by industry practices.   The proposed 
regulation instead begins with Chemical Hazard, Exposure and Multimedia Life Cycle 
Evaluations prior to conducting a Product Function and Performance Analysis.  The evaluation 
modules included in this proposed regulation show some confusing overlap.  Both the Chemical 
Hazard Assessment and the Life Cycle Assessment include an evaluation of adverse impacts to 
air, water and soil.   
 
TIA asserts that rather than including a prescriptive methodology in these early stages of the 
regulatory process when the science of Alternatives Assessment is still evolving, we recommend 
the regulation more generally cite basic evaluation criteria of importance and allow the 
implementation detail to be developed in a collaborative fashion with various stakeholders 
through the preparation of guidance materials (per Section 69305 (a)). 
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Additionally, as stated before, in TIA’s earlier comments, companies should continue to have the 
flexibility to tailor their AAs to their product or components; as they identify in an AA workplan, 
and focus on the exposures that are most relevant to the priority product and the Chemical of 
Concern in the product.   

Recommendations: 

 Remove the third-party verification requirement in Section 69305.1(c)(1) and stipulate 
that DTSC will be conducting review of the AAs and AA workplans as stipulated in 
69305.2(b)(2) and Section 69305.4 

 Reframe the requirements in Sections 69305 (b) – (e) within a guidance document and 
defer the specifics of the AA evaluation factors to a stakeholders advisory process 
developed under Section 69305(a). 

Dispute Resolution (Article 7)  

Per our earlier comments, TIA remains concerned that there does not appear to the provision for 
any stay of requirements while the Dispute Resolution process unfolds.  As stated in our 
November 1, 2010 comments; these stays of enforcement and requirements of the Act are 
necessary during a dispute.   Currently it is unclear what happens to the regulatory responses 
called for in these sections pending the Department review and possible judicial appeal.  
Additionally the provisions under the Chapter do not have the right of formal challenge.  Since 
prioritization of chemicals/products is the basis of the program, this section at a minimum should 
have a right to an immediate appeal.  

A formal review (Petition for Review) process allows the Department to review a challenge to 
the Department’s various determinations.  This review does not provide for an independent 
evaluation of the Department decisions in dispute.  This step must be completed prior to seeking 
judicial review.    

Recommendations:  Per our earlier comments, TIA requests that the Department provide for a 
neutral party to review and make findings for the dispute resolution process, and provide that all 
information submitted in the process will remain confidential.  Also, TIA recommends 45 days 
for the informal process and 60 days for the formal process to be initiated. 
 
Conclusion: 
 
Product safety is a vital consideration for toy manufacturers.  A core practice of our industry is to 
perform rigorous safety-based assessments for all products prior to the marketing of a product 
and take into consideration potential impacts on children.  In addition to meeting stringent 
internal product safety requirements, toys currently comply with numerous federal and 
international environmental and safety regulations under a variety of laws and regulations. 
 
TIA appreciates the hard work that has gone into the development of these Draft Regulations and 
the significant progress toward reaching a more reasonable regulatory proposal under these 
proposed 15-Day Change regulations.  TIA asserts that there are several outstanding issues that 
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must be addressed before this regulation can be chaptered.  TIA urges DTSC to fully consider 
these additional necessary changes and urges the Department to refrain from finalizing this 
regulation without additional changes to meet an artificially imposed timeframe for completion. 
 
Once again, TIA remains committed to working to ensure that these Regulations provide a 
workable solution to chemicals management issues in California and looks forward to continuing 
to work with you on these outstanding issues.  TIA thanks you and your staff again for this 
opportunity to comment on the 15-Day Changes to the Draft Regulations.  Please feel free to 
contact TIA directly via Andrew Hackman at: 646-520-4851 or ahackman@toyassociation.org  
if you have any questions or concerns about these comments or would like to discuss in more 
detail. 
 
Respectfully, 

 
Andrew Hackman 
Senior Director of State Government Affairs 
 
CC:  The Honorable Linda Adams, Secretary, CalEPA  

Cindy Tuck, Undersecretary, CalEPA  
Patty Zwarts, Deputy Secretary, CalEPA  
John Moffatt, Legislative Affairs, Office of the Governor  
Scott Reid, Cabinet Secretary, Office of the Governor  
Maziar Movassaghi, Acting Director, DTSC 
Odette Madriago, Chief Deputy, DTSC 
Hank Dempsey, Special Advisor, DTSC  
Jeff Wong, Chief Scientist, DTSC 
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December 3, 2010 
 
Mr. Jeff Woled, Regulations Coordinator 
Department of Toxic Substances Control 
P.O. Box 806 
Sacramento, CA 95812-0806 
 

 
RE PROPOSED REGULATIONS R-2010-05 - SUBMITTED BY ELECTRONIC MAIL 

Dear Mr. Woled: 
 
On behalf of the Regulatory Committee of the California Nanotechnology Industry Network 
(CalNIN), I would like to take this opportunity to comment upon the Safer Consumer Product 
Alternatives Proposed Regulations (R-2020-05).   
 
Our Committee has been deeply engaged as this regulation has taken shape, focusing on the 
aspects of the proposed regulation dealing with nanotechnology.  In that context, we note that in 
the proposed regulation, text making specific reference to nanomaterials has been removed.  This 
effectively and appropriately brings nanomaterials under the umbrella of the regulation in the 
same manner as other chemicals.  The CalNIN Regulatory Committee fully supports this.  The 
text deleted was both unnecessary for the effective operation of the regulation and needlessly 
complicating  in both the extreme breadth of the definitions and their inconsistency with 
emerging international standards. 
 
In our view, nanomaterials are covered by the regulation to the extent that they may exhibit 
hazard traits identified elsewhere in the proposed regulation, regardless of whether the regulation 
explicitly references them.  In this context, the language removed from the text is not necessary. 
 
Further, our Committee has been working with DTSC to understand its concerns and to be 
responsive to DTSC’s interests while at the same time  trying to ensure consistency with 
emerging global standards and emerging definitions.  This has proven challenging. We believe 
the revised proposal language offers an improved method for DTSC to implement the regulations 
in a way that promotes an increased understanding of the requirements without compromising 
DTSC’s ability to identify and evaluate potentially hazardous substances. 
 
We look forward to continuing to work with the Department as it moves forward with the 
regulation. 
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Thank you,  
 
(transmitted by email) 
 
Thomas R. Jacob, on behalf of the 
Regulatory Committee, California Nano Industry Network 
 
cc:   M. Movassaghi, Acting Director 
  J. Wong, Chief Scientist 
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December 3, 2010 
 
Regulations Coordinator 
California Department of Toxic Substances Control 
Regulations Section 
PO Box 806 
Sacramento, CA 95812-0806 
 
Dear Sir/Madam: 
 
The Association of International Automobile Manufacturers, Inc. (AIAM) appreciates 
the opportunity to provide our enclosed comments to the Department of Toxic 
Substances Control (DTSC) on the Post Hearing changes to the regulatory text of 
the Safer Consumer Product Alternatives (SCPA) proposed regulations.  AIAM is a 
trade association that represents international motor vehicle manufacturers, original 
equipment suppliers and other automotive related associations.  We provide our 
members information, analysis and advocacy on a wide range of legislative and 
regulatory issues impacting the auto sector.  Our goal is to assist our members in 
providing high quality, environmentally sound products and services.  We seek to 
provide our members with tools to facilitate continuous improvement and to not only 
meet but exceed safety and environmental standards wherever possible.  It is in this 
spirit that we provide further comments and recommendations. 
 
AIAM submitted comments regarding the proposed SCPA regulations on October 
29, 2010, and is pleased to see a number of our recommendations addressed in the 
Post Hearing changes document.  Specifically, the DTSC has addressed a number 
of workability issues, including streamlining the development of the chemical and 
product lists, limiting the initial chemical list to clearly defined major toxicity 
categories, clarifying the term “consumer product” to specifically exclude products 
no longer in California’s stream of commerce, and limiting the first priority product list 
to three (3) major product categories – children’s products, personal care products 
and household cleaning products.  Taken together, these proposed modifications 
will go a long way toward a focused and efficient implementation of the SCPA. 
 
AIAM remains concerned about a number of major issues, as articulated in our 
previous comment submissions. We urge DTSC to continue to consider these 
additional issues as implementation moves forward.   
 
The enclosed comments relate solely to the Post Hearing changes.  We ask that you 
consider these comments before DTSC finalizes the SCPA regulation.  If you have 
any questions or would like to meet with AIAM please contact John Cabaniss of my 
staff at jcabaniss@aiam.org or (202) 650-5562. 
 
Sincerely,  

 
Michael J. Stanton 
President & CEO 
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Comments of the 
ASSOCIATION OF INTERNATIONAL AUTOMOBILE MANUFACTURERS 

 
On 

Post Hearing Changes: November 16, 2010. Division 4.5, Title 22, California Code of Regulations 
 
 

The Association of International Automobile Manufacturers (AIAM)1 appreciates the opportunity to 
provide comments on the post‐hearing regulatory changes made to the Safer Consumer Products Act 
(SCPA).   As we have made clear in previous comments, we support the goals of DTSC’s Green Chemistry 
Initiative.  Our members are committed to providing safe products to our customers and in pursuing 
continuous improvement in raw material selection, process efficiency, and end of life management.  We 
are pleased to see the changes that DTSC has made to the proposed regulations and believe those 
changes will result in a regulatory approach that is more workable and ultimately more effective.  
Nevertheless, we continue to be concerned with some provisions that have not changed and would 
encourage DTSC to revisit AIAM’s comments with an eye towards transparency and sound regulatory 
science. 
 
A number of revisions that were made in the most recent proposal do not address concerns that will 
impact AIAM members significantly.  While we realize that other product categories will not be required 
to comply with the SCPA provisions until after December 31, 2015, we will be following the 
development of the Chemicals of Concern List and its application to the Priority Products List.  Particular 
concerns include the following: 
 
Priority Products Prioritization (§ 69303.3) 
 
Application of risk criteria:  It is still unclear how risk factors will be applied in the priority setting 
process, and whether risk determinations will be made based on actual risk versus the possibility of 
harm.  It is important to base risk determinations on verifiable data and not undermine the process by 
using assumptions regarding hazards and exposure. 
 
Product List (§ 69303.2) 
 
The target for finalizing the first Priority Product List has been moved up to December 2012.  While we 
recognize that this first list will be considerably more focused than what was proposed earlier, we urge 
DTSC to move forward carefully and take the time necessary to work through all the policy issues that 
will arise as this first list is developed.  It will also be critical to carefully consider public comments on the 
first product listing process. 

                                                            
1 AIAM member companies include American Honda Motor Co., American Suzuki Motor Corp., Aston Martin 
Lagonda of North America, Inc., Ferrari North America, Inc., Hyundai Motor America, Isuzu Motors America, Inc., 
Kia Motors America, Inc., Mahindra & Mahindra Ltd., Maserati North America, Inc., McLaren Automotive Ltd., 
Mitsubishi Motors North America, Inc., Nissan North America, Inc. Peugeot Motors of America, Subaru of America, 
and Toyota Motor North America, Inc.  AIAM also represents original equipment suppliers and other automotive‐
related  trade associations. Please visit www.aiam.org for further details. 
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A P E    R E S E A R C H    C O U N C I L 

 
1250 CONNECTICUT AVENUE, NW, SUITE 700, WASHINGTON, DC 20036 

TOLL FREE: 866-APERC-NA   WWW.APERC.ORG   INFO@APERC.ORG 
 

           
December 3, 2010 

 

California Department of Toxic Substances Control 
Office of Legislation & Regulatory Policy 
Jeff Woled, MS 22A 
P.O. Box 806 
Sacramento, CA 95812 

Via Email: gcregs@dtsc.ca.gov  
 
RE:   Comments on Post-Hearing Changes to Text of Proposed California 

Regulations on Safer Consumer Product Alternatives, R-2010-05 
(November 2010)  

 
Dear Mr. Woled: 
 

The Alkylphenols & Ethoxylates Research Council (APERC) appreciates the 
opportunity to provide comments on the post-hearing changes to the text of the 
regulations on Safer Consumer Product Alternatives, R-2010-05.1   APERC represents 
producers and suppliers of alkylphenols (APs) and alkylphenol ethoxylates (APEs), 
including nonylphenol (NP) and nonylphenol ethoxylates (NPEs). 2   

 
APERC primarily opposes the addition of “chemicals included on the United 

States Environmental Protection Agency’s existing Chemical Action Plan list” to the 
definition of “Hazard Trait” under § 6930.1(a)(44)(A)(2)(f) of the revised regulations.  
While the US Environmental Protection Agency (US EPA) has drafted Chemical Action 
Plans (CAPs) for some chemicals, the Agency has not defined criteria, based on either 
hazard properties or risk determinations, to specify which chemicals warrant 
development of Chemical Action Plans.  US EPA refers to the CAP documents, which 
are essentially lists of potential activities such as data collection, risk assessment, 
regulatory and/or voluntary initiatives, as “screening level reviews”.  While the CAP 
documents include some background information, they do not represent a scientific 
assessment of a compound relative to specific hazard characteristics.  The existence of a 
CAP for a particular chemical does not indicate that the compound meets the criteria for 
any of the other hazard traits of concern listed under § 6930.1(a)(44)(A) in the California 
Regulations on Safer Consumer Product Alternatives. 

                                                 
1 California Department of Toxic Substance Control (CA DTSC) (2010, November.) Safer Consumer Product 
Alternatives. Proposed Regulations R-2010-05. Attachment I Text of Proposed Regulations. Post-Hearing Changes. 
http://www.dtsc.ca.gov/LawsRegsPolicies/upload/SCPA_Regs_15Day_Revisions_11162010.pdf  
2 Current members of the Alkylphenols & Ethoxylates Research Council include: Dover Chemical Corporation; SI 
Group; TPC Group; and, The Dow Chemical Company. 

mailto:gcregs@dtsc.ca.gov
http://www.dtsc.ca.gov/LawsRegsPolicies/upload/SCPA_Regs_15Day_Revisions_11162010.pdf
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  The lack of scientific or governmental criteria for the selection of CAP chemicals 

is inconsistent with the other definitions provided for “Hazard Trait” under Section 
6930.1(a)(44)(A) of the revised Safer Consumer Product Alternatives regulations.  Other 
hazard traits listed under this section are defined by existing governmental definitions and 
criteria; these include mutagenicity3, carcinogenicity, reproductive toxicity 4and priority 
pollutants as identified under the Clean Water Act sections 303(c) and 303(d).5  The 
development of these criteria were scientifically based and to a large extent subject to 
stakeholder/public input during a regulatory process for their development.  This is not 
the case for the US EPA CAPs.   

 
“Chemicals that have been determined by the United States Environmental 

Protection Agency to be Persistent Bioaccumulative Toxic chemicals” is another hazard 
trait listed under the definitions in § 6930.1(a)(44)(A)(c). 6  While it is generally 
recognized that US EPA provides clear criteria for the terms “persistence” and 
“bioaccumulative” in regulations under the Emergency Planning and Community Right-
to-Know Act (EPCRA) and the Toxics Substances Control Act (TSCA)7,8, these criteria 

                                                 
3 CA DTSC. (2010, November). The revised text of the regulation states “chemicals with this trait are those listed as 
having mutagenic properties in the European Union Category 1A or 1B under Annex VI, part 3 of the Regulation 
(EC) No. 1272/2008.” 
4 CA DTSC. (2010, November).  The revised regulations defines “Carcinogen or reproductive toxin” under Section 
69301.1(a)(8)(E)(11)(9) as “a chemical listed as a carcinogen or a reproductive toxin, or both, pursuant to one or 
more of the following:  
(A) Health and Safety Code section 25249.8;  
(B) The National Toxicology Program Report on Carcinogens that lists chemicals known  and reasonably 
anticipated to be human carcinogens;   
(C) United States Environmental Protection Agency chemicals classified as Known or  Likely (Group A, B1 or B2), 
as maintained on its Integrated Risk Information System, or  equivalent weight-of-evidence classifications that result 
from subsequent revisions to its  “Guidelines for Carcinogen Risk Assessment”;   
(D) The International Agency for Research on Cancer Group I and 2A chemicals;   
(E) The International Agency for Research on Cancer Group 2B chemicals where there  exists sufficient evidence of 
carcinogenicity in animals, even if evidence of carcinogenicity in 20 humans is inadequate; and   
(F) The listings of Category 1A or 1B carcinogens and/or Category 1A or 1B 22 reproductive toxicants in Annex VI 
to Regulation (EC) No. 1272/2008 of the European 23 Parliament and the Council The European Union 
Classification and Labeling (Globally 24 Harmonized System) Category 1A and 1B chemicals 
5 CA DTSC. (2010, November). The revised regulations list as hazard traits under d. “Chemicals identified as 
priority toxic pollutants for California pursuant to section 303(c ) of the federal Clean Water Act and listed in 
section 131.38 of Title 40 of the Code of Federal Regulations published in the Federal Register May 18, 2000” and 
e. “Pollutants listed by California or the United States Environmental Protection Agency for one or more water 
bodies in California pursuant to section 303(d) of the federal Clean Water Act.”  
6 Oregon Department of Environmental Quality (OR DEQ). (2009, October). Final Report: Senate Bill 737: 
Development of a Priority Persistent Pollutant (P3) List for Oregon. No. 09-WQ-013. 
http://www.deq.state.or.us/wq/SB737/docs/P3LReportFinal.pdf.  
7 US EPA (1999, October 29). Persistent Bioaccumulative Toxic (PBT) Chemicals; Lowering of Reporting 
Thresholds for Certain PBT Chemicals; Addition of Certain PBT Chemicals; Community Right-to-Know Toxic 
Chemical Reporting. Final Rule, Federal Register: Volume 64, Number 209, pages 58666-58753. 
8 US EPA (1999, November 4). Category for Persistent, Bioaccumulative, and Toxic New Chemical Substances. 
Category for Persistent, Bioaccumulative, and Toxic New Chemical Substances, Federal Register: Volume 64, 
Number 213, pages 60194-60204 

http://www.deq.state.or.us/wq/SB737/docs/P3LReportFinal.pdf


Mr. Jeff Woled 
December 3, 2010 
Page 3 of 4 
 

  

are not currently cited under the hazard trait definition or elsewhere in the revised 
California Regulations on Safer Consumer Product Alternatives.  The US EPA 
definitions of “persistent” and “bioaccumulative” under EPCRA and TSCA should be 
added to, or cited in, the California consumer product regulations to provide clarity about 
the meaning of these terms.  
 

The US EPA CAP document for NP and NPE serves as an example of compounds 
that are the subject of an action plan but which do not meet the hazard criteria of concern 
under the California Regulations on Safer Consumer Product Alternatives, R-2010-05.  
Specifically, NP and NPE are not persistent, not bioaccumulative, not mutagenic, not 
carcinogenic and not reproductive toxicants.  The NP/NPE CAP document is an overview 
document that lacked scientific rigor in its development and does not reflect the weight-
of-evidence for the extensive data available for these compounds.  It also includes factual 
errors in its characterization of hazard properties for NP and NPE; as such, it is not a 
reliable source for the California Regulations on Safer Consumer Product Alternatives. 

 
For example, the NP/NPE CAP document casually refers to these compounds as 

“persistent”; however, the CAP document overlooks robust governmental assessments 
that were specific to the properties of persistence and bioaccumulation, which concluded 
that NP and NPE are not persistent or bioaccumulative. 9, 10, 11, 12  Further, NP and NPE do 
not meet the definition of persistence and bioaccumulative according to US EPA’s own 
definitions under EPCRA and TSCA.13, 14  

 
The CAP for NP and NPE also relies on a screening level Hazard 

Characterization document on alkylphenols that was developed as part of EPA’s High 
Production Volume (HPV) Challenge Program.15 The HPV program was conceived as a 
voluntary initiative aimed at developing and making publicly available screening level 
data for high volume chemicals.  Each submission contains data on a checklist of 18 
specific tests.  The Alkylphenols Category document does not reflect the abundant data 
for NP, does not even address NPE, and ignores more robust governmental assessments 
that support the human safety of current uses of NP and NPE.  Most notable, is US EPA’s 

                                                 
9 European Chemicals Bureau (ECB). (2003). PBT Working Group Substance Information Sheets for Nonylphenol 
(CAS 25154-52-3) and Phenol, 4-Nonyl, branched (CAS 84852-15-3). 
10 Environment Canada (EC). (2006). Ecological categorization of substances on the Domestic Substance List; 
Categorization Decisions. (Completed in September 2006). 
http://www.ec.gc.ca/substances/ese/eng/dsl/cat_index.cfm. 
11 Washington State Department of Ecology (2006a, January) Rule Adoption Notice: Persistent Bioaccumulative 
Toxins Chapter 173-333 WAC. http://www.ecy.wa.gov/biblio/0607007.html  
12 Oregon Department of Environmental Quality (OR DEQ). (2009, October). Final Report: Senate Bill 737: 
Development of a Priority Persistent Pollutant (P3) List for Oregon. No. 09-WQ-013. 
http://www.deq.state.or.us/wq/SB737/docs/P3LReportFinal.pdf.  
13 US EPA (1999, October 29). 
14 US EPA (1999, November 4).  
15 US Environmental Protection Agency (EPA).  High Production Volume Challenge. 
http://www.epa.gov/chemrtk/index.htm 

http://www.ec.gc.ca/substances/ese/eng/dsl/cat_index.cfm
http://www.ecy.wa.gov/biblio/0607007.html
http://www.deq.state.or.us/wq/SB737/docs/P3LReportFinal.pdf
http://www.epa.gov/chemrtk/index.htm
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own 2006 assessment on the use of NPEs as inert ingredients in pesticide products.  This 
assessment, which also considered data on NP, was conducted as part of a reassessment 
of all inert ingredients as mandated by the Food Quality Protection Act (FQPA).16  This 
assessment concluded NP and NPE are not mutagenic, not carcinogenic and not 
reproductive toxicants.  These conclusions are consistent with and supported by the 
results of a five-generation rat study sponsored by the US National Institute of 
Environmental Health Sciences (NIEHS) and conducted by the National Center for 
Toxicological Research (NCTR), which concluded that “NP was not a selective 
reproductive or developmental toxicant.”17  US EPA also concluded there is reasonable 
certainty that no harm to any population subgroup will result from aggregate exposure to 
NPEs when used as an inert ingredient and considering dietary and non-occupational 
exposures as well as no concern for increased sensitivity to infants and children.   

 
In summary, APERC opposes the addition of “chemicals included on the United 

States Environmental Protection Agency’s existing Chemical Action Plan list” to the 
definition of “Hazard Trait” under § 6930.1(a)(44)(A)(2) of the revised regulations on the 
basis that the US EPA CAPs are not based on any specific hazard criteria; which is 
inconsistent with the other definitions provided for “Hazard Trait” under Section 
6930.1(a)(44)(A) of the revised regulations.  In addition, CAP documents do not meet a 
suitable level of scientific review and rigor to be considered as a reliable source of hazard 
information or risk assessment.  Lastly, the US EPA definitions of “persistent” and 
“bioaccumulative” under EPCRA and TSCA should be added to, or cited in, the 
California consumer product regulations to provide clarity about the meaning of these 
terms.  

 
 

Sincerely,  

 
Barbara S. Losey 
Deputy Director 

                                                 
16 Wagner, P. (Chief, Inert Ingredient Assessment Branch, US EPA). (2006, July 31). Action memo: Inert 
reassessments: Four exemptions from the requirement of a tolerance for nonylphenol ethoxylates. US Environmental 
Protection Agency, Washington, DC, USA. 
17 Latendresse, J.R., Weis, C.C., Mellick, P.W., Newbold, R.R., & Delclos, K.B. (2004). A five generation 
reproductive toxicity assessment of p-nonylphenol (NP) in CD Sprague-Dawley rats. The Toxicologist, 78, 219.  
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Dear DTSC Staff,  
 
As an analytical chemist and California taxpayer for 30 years, I was heartened by the current version of this regulation. The 
previous version, which seemed to want to investigate every consumer product in the State of California at the same time, was 
unworkable. The current version of the regulations also seems to follow the intent of AB1879 much more closely, since, as directed 
by the legislation, it focuses on chemicals classes of most concern and product classes to which Californians would have the most 
exposure. I would like to thank the DTSC staff for their hard work in trying to put together something that will allow us to 
continuously improve the safety of our consumer products.  
 
Diana Graham  
94 Brookfield Dr  
Moraga, CA 



	  
	  
	  

	  
	  
	  
	  

	  
December	  3,	  2010	  
	  
Mr.	  Jeff	  Woled	  
Regulations	  Coordinator	  
California	  Department	  of	  Toxic	  Substances	  Control	  
1001	  I	  Street	  
Sacramento,	  CA	  95814	  
	  
VIA	  EMAIL:	  cgregs@dtsc.ca.gov	  
	  
Dear	  Mr.	  Woled:	  
	  
The	  California	  Retailers	  Association	  submits	  these	  comments	  to	  the	  revisions	  made	  to	  the	  
Safer	  Consumer	  Product	  Alternatives	  proposed	  regulation	  (Department	  Reference	  
Number	  R-2010-05).	  	  
	  
The	  revisions	  reflect	  a	  markedly	  improved	  regulatory	  structure.	  	  We	  recognize	  and	  
appreciate	  that	  the	  Department	  responded	  favorably	  to	  the	  suggested	  alternatives	  
contained	  in	  our	  written	  testimony.	  	  Among	  the	  substantive	  changes	  made	  that	  CRA	  
supports	  are:	  	  
	  

• Clarifying,	  in	  the	  Duty	  to	  Comply	  section,	  that	  the	  first	  responsible	  entity	  is	  the	  
manufacturer,	  and	  only	  when	  the	  manufacturer	  is	  out	  of	  compliance	  and	  a	  retailer	  
has	  been	  advised	  of	  that	  noncompliance	  via	  DTSC’s	  website	  listings,	  that	  a	  retailer	  
will	  face	  the	  decision	  to	  fulfill	  the	  responsibilities	  of	  the	  manufacturer	  OR	  stop	  
ordering	  that	  manufacturer's	  product;	  
	  

• Limiting	  the	  universe	  of	  priority	  products	  to	  children's	  products,	  household	  cleaning	  
products	  and	  personal	  care	  products	  for	  the	  first	  five	  years,	  until	  January	  2016;	  

	  
• Streamlining	  the	  information	  process	  by	  eliminating	  redundant	  requirements	  such	  

as	  the	  various	  notifications;	  
	  

• Eliminating	  two	  complete	  stages	  of	  listings	  in	  the	  process	  for	  prioritizing	  chemicals:	  
the	  Chemicals	  Under	  Consideration	  and	  the	  Products	  Under	  Consideration	  lists;	  

	  
• Eliminating	  the	  Tier	  1	  Alternatives	  Assessment	  process	  (AA)	  and	  consolidating	  into	  

one	  AA	  report;	  	  
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• Clarifying	  unintentionally	  added	  chemicals;	  

	  
• Eliminating	  nanomaterials	  from	  the	  regulation.	  

	  
In	  the	  following	  sections	  we	  offer	  our	  comments	  on	  the	  remaining	  areas	  in	  the	  draft	  where	  
we	  believe	  clarity	  and	  consistency	  could	  be	  improved.	  
	  
	  
Duty	  to	  Comply:	  Section	  69301.3	  
	  
Section	  69301.3(a)(1)	  states	  that	  “A	  retailer	  is	  required	  to	  comply	  with	  the	  requirements	  of	  
this	  chapter	  only	  if	  the	  manufacturer	  has	  failed	  to	  comply	  and	  the	  Department	  notifies	  the	  
retailer	  of	  the	  manufacturer’s	  non-‐compliance	  by	  posting	  the	  information	  on	  the	  Failure	  to	  
Comply	  list.	  	  The	  notice	  shall	  specify	  the	  requirement	  with	  which	  the	  retailer	  shall	  comply	  and	  
the	  timeframe	  for	  compliance.”	  	  However,	  §	  69301.3(c)(1)(A)	  says	  that	  a	  retailer	  will	  not	  be	  
held	  responsible	  for	  compliance	  if	  the	  retailer	  “ceases	  ordering	  the	  product	  no	  later	  than	  30	  
days	  after	  the	  Department	  has	  provided	  notice…”	  	  These	  two	  sections	  appear	  to	  establish	  
two	  different	  deadlines:	  a	  specific,	  and	  different	  deadline	  in	  each	  instance,	  set	  by	  the	  
Department,	  and	  a	  30-‐day	  cease-‐ordering	  deadline.	  	  	  
	  
Recommendation:	  We	  recommend	  that,	  once	  manufacturer	  noncompliance	  is	  posted	  on	  
the	  Department’s	  website,	  the	  regulation	  clearly	  spell	  out	  the	  following	  retailer	  options:	  
	  

1) The	  retailer	  can	  leverage	  its	  relationship	  with	  its	  manufacturer,	  to	  secure	  the	  
manufacturer’s	  required	  information	  and/or	  compliance	  within	  60	  days;	  
	  

2) The	  retailer	  can	  provide	  the	  required	  information	  and/or	  compliance	  on	  behalf	  of	  
the	  manufacturer,	  within	  60	  days;	  or	  
	  

3) The	  retailer	  can	  cease	  ordering	  product	  from	  the	  noncompliant	  manufacturer	  within	  
60	  days.	  	  

	  
We	  have	  proposed	  the	  extension	  of	  the	  timeframe	  from	  30	  to	  60	  days.	  For	  a	  retailer	  to	  
discover	  a	  manufacturer’s	  noncompliance	  on	  the	  DTSC	  website,	  to	  then	  search	  and	  
determine	  what	  products	  of	  that	  manufacturer	  the	  retailer	  might	  sell,	  and	  to	  contact	  the	  
noncompliant	  manufacturer	  to	  arrange	  for	  the	  manufacturer	  to	  come	  into	  compliance	  all	  
takes	  time.	  	  Thirty	  days	  from	  the	  day	  notice	  appears	  on	  the	  DTSC	  website	  is	  an	  
unreasonably	  small	  window	  of	  time.	  	  
	  
Section	  69301.3	  (a)(2)	  spells	  out	  the	  ability	  of	  a	  consortium,	  trade	  association,	  public-‐
private	  partnership	  or	  other	  entity	  to	  act	  on	  behalf	  of	  the	  responsible	  entity.	  	  What	  
signatures	  would	  be	  required	  when	  information	  is	  submitted	  by	  one	  of	  these	  entities	  rather	  
than	  the	  manufacturer?	  
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Recommendation:	  	  Require	  that	  a	  senior	  management	  executive	  of	  the	  trade	  association	  or	  
other	  entity	  acting	  on	  behalf	  of	  the	  responsible	  entity	  sign	  the	  submission	  to	  DTSC.	  
	  
Section	  69301.3(d)	  describes	  the	  process	  by	  which	  the	  Department	  will	  place	  a	  responsible	  
entity	  that	  is	  not	  compliant	  with	  any	  provision	  of	  the	  regulation	  on	  its	  Failure	  to	  Comply	  
List.	  	  According	  to	  this	  section,	  all	  responsible	  entities	  of	  a	  product	  will	  be	  notified	  if	  the	  
product	  is	  not	  incompliance	  with	  the	  regulation.	  	  Additionally,	  all	  responsible	  entities	  that	  
receive	  a	  notice	  of	  noncompliance	  and	  do	  not	  take	  steps	  to	  become	  compliant	  within	  90	  
days	  will	  be	  listed	  on	  the	  Failure	  to	  Comply	  List.	  	  Section	  69301.3(a)(1)	  specifically	  states	  
that	  product	  manufacturers	  have	  the	  primary	  responsibility	  for	  regulation	  compliance	  and	  
§	  69301.3(c)	  establishes	  retailers’	  compliance	  options	  in	  the	  event	  a	  manufacturer	  fails	  to	  
comply	  with	  the	  regulation.	  	  As	  the	  regulation	  is	  currently	  written,	  retailers,	  because	  they	  
are	  included	  in	  the	  “responsible	  entity”	  definition,	  would	  have	  their	  names	  and	  contact	  
information	  posted	  on	  the	  Failure	  to	  Comply	  list	  when	  they	  do	  not	  yet	  have	  a	  duty	  to	  
comply.	  	  	  
	  
While	  §	  69301.3(d)(4)	  does	  require	  the	  Department	  to	  remove	  retailers	  who	  have	  met	  the	  
requirements	  of	  §	  69301.3(c)	  from	  the	  Failure	  to	  Comply	  List,	  we	  do	  not	  believe	  it	  is	  
necessary	  to	  post	  the	  names	  of	  retailers	  who,	  under	  the	  regulation,	  do	  not	  have	  a	  
responsibility	  to	  comply	  unless	  and	  until	  a	  product	  manufacturer	  fails	  to	  do	  so.	  	  	  As	  written,	  
a	  retailer	  could	  be	  listed	  on	  the	  Failure	  to	  Comply	  list	  because	  of	  manufacturer	  
noncompliance	  and	  will	  remain	  on	  that	  list	  until	  the	  retailer	  has	  exercised	  one	  of	  the	  
retailer	  compliance	  options.	  	  Such	  postings	  could	  result	  in	  unwarranted	  negative	  attention	  
for	  retailers	  when	  they	  are	  not	  yet	  required	  to	  take	  action	  under	  the	  regulation.	  	  Further,	  it	  
is	  unreasonable	  to	  assume	  that	  retailers	  would	  be	  able	  to	  comply	  with	  §	  69301.3(c)	  as	  soon	  
as	  they	  are	  informed	  that	  a	  manufacturer	  is	  noncompliant	  –	  it	  would	  take	  them	  some	  time	  
to	  complete	  the	  necessary	  documentation.	  	  Even	  it	  if	  were	  possible,	  it	  is	  also	  unreasonable	  
to	  assume	  that	  DTSC	  staff	  would	  be	  able	  to	  process	  retailers’	  §	  69301.3(c)	  compliance	  
notifications	  in	  a	  timeframe	  that	  would	  prevent	  the	  initial	  posting	  in	  the	  first	  place.	  
	  
Recommendation:	  	  We	  suggest	  DTSC	  revise	  §	  69301.3(d)(2)	  in	  such	  a	  way	  that	  ensures	  
retailers	  will	  not	  be	  posted	  on	  the	  Failure	  to	  Comply	  List	  unless	  they	  fail	  to	  meet	  their	  
obligations	  under	  §	  69301.3(c).	  	  This	  revision	  will	  ensure	  clarity	  and	  consistency	  with	  
other	  provisions	  of	  the	  regulation.	  
	  
	  
Product	  Stewardship/End	  of	  Life	  (EOL)	  
	  
The	  definition	  of	  “product	  stewardship”	  has	  been	  deleted	  (page	  27).	  
	  
In	  Article	  6,	  Regulatory	  Responses,	  Section	  69306.4(A)	  (6)	  references	  “responsible	  entities”	  
as	  those	  responsible	  for	  providing	  a	  financial	  guarantee	  mechanism	  for	  an	  EOL	  program,	  
and	  states	  that	  these	  responsible	  entities	  may	  fund	  product	  stewardship	  organizations	  with	  
participating	  manufacturers.	  	  It	  is	  inconsistent	  with	  the	  rest	  of	  the	  revised	  proposed	  
regulation	  to	  place	  responsibility	  for	  EOL	  programs	  on	  “responsible	  entities.”	  	  Current	  state	  
policy	  and	  product-‐specific	  statutes	  involve	  retailers	  in	  product	  stewardship	  in	  two	  
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capacities:	  provision	  of	  information	  to	  consumers	  and	  optional	  participation	  as	  collection	  
sites.	  
	  
Recommendation:	  	  CRA	  suggests	  deleting	  “responsible	  entities”	  in	  this	  section	  and	  
clarifying	  that	  manufacturers	  may	  be	  required	  to	  participate	  in	  an	  EOL	  program	  and	  those	  
who	  fail	  to	  do	  so	  shall	  be	  placed	  on	  the	  Department’s	  Failure	  to	  Comply	  List.	  	  Additionally,	  
the	  regulation	  should	  designate	  retailer	  responsibilities	  in	  the	  same	  manner	  as	  proposed	  in	  
the	  previously	  mentioned	  Duty	  to	  Comply	  section:	  
	  

1) The	  retailer	  can	  leverage	  a	  noncompliant	  manufacturer	  to	  become	  compliant	  with	  
an	  EOL	  program	  and	  if	  the	  manufacturer	  does,	  there	  is	  no	  additional	  EOL	  burden	  on	  
the	  retailer;	  
	  

2) The	  retailer	  can	  fulfill	  the	  EOL	  responsibilities	  on	  behalf	  of	  a	  manufacturer;	  
	  

3) The	  retailer	  can	  cease	  ordering	  the	  EOL	  noncompliant	  manufacturer’s	  product	  and	  if	  
so,	  shall	  have	  no	  additional	  EOL	  burden.	  required	  information	  and/or	  compliance	  on	  
behalf	  of	  the	  manufacturer,	  within	  60	  days;	  or	  

	  
4) the	  retailer	  can	  cease	  ordering	  product	  from	  the	  noncompliant	  manufacturer	  within	  

60	  days.	  	  
	  
	  
Dispute	  Resolution	  Processes:	  Article	  7,	  Section	  69307	  thru	  69307.7	  
	  
The	  formal	  and	  informal	  dispute	  mechanisms	  seem	  to	  overlap,	  without	  a	  clear	  
understanding	  of	  the	  benefits	  or	  processes	  of	  one	  versus	  another.	  
	  
	  
Confidentiality	  of	  Retail	  Sales	  Data	  
	  
Section	  69301.5	  specifies	  the	  process	  by	  which	  the	  Department	  can	  obtain	  data,	  and	  
includes	  “market	  presence	  information.”	  	  The	  definition	  of	  “market	  presence	  information”	  
(pg	  18)	  includes	  statewide	  sales	  by	  volume	  in	  the	  past	  calendar	  year,	  statewide	  sales	  by	  
number	  of	  units	  in	  the	  past	  calendar	  year	  and	  intended	  product	  uses	  and	  types	  of	  targeted	  
customer	  bases.	  	  	  
	  
Section	  69303.3	  also	  provides	  that	  the	  Department	  must	  use	  sales	  data	  in	  prioritizing	  
Priority	  Products.	  	  It	  is	  not	  clear	  whether	  the	  Department	  intends	  to	  collect	  sales	  data	  from	  
manufacturers	  as	  to	  their	  sales	  of	  product	  to	  California	  retailers	  or	  whether	  the	  customer	  
sales	  data	  is	  to	  be	  acquired	  from	  retailers.	  	  However,	  sales	  information	  is	  highly	  proprietary	  
and	  confidential	  information	  for	  retailers.	  
	  
Section	  69305.4(4)(c)	  requires	  the	  disclosure	  of	  the	  “location	  of	  the	  facility	  where	  the	  
Priority	  Products	  was	  produced	  and	  its	  proximity	  to	  raw	  materials	  containing	  the	  chemical	  
of	  concern.”	  	  The	  location	  of	  the	  facility	  is	  irrelevant,	  especially	  given	  the	  requirement	  to	  
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provide	  the	  manufacturer’s	  name	  and	  supply	  chain	  information.	  	  This	  is	  confidential	  
business	  information	  that	  should	  not	  be	  part	  of	  the	  public	  record.	  	  
	  
Recommendation:	  	  CRA	  requests	  the	  regulation	  be	  revised	  to	  treat	  any	  sales	  data	  
submitted	  by	  retailers	  as	  confidential	  business	  information	  and	  that	  §	  69305.4(4)(c)	  be	  
deleted.	  
	  
	  
De	  Minimis	  Definition:	  Section	  69301.1(a)(26)	  
	  	  
CRA	  commends	  the	  Department	  for	  its	  simplification	  of	  the	  de	  minimis	  cut	  off	  level	  as	  0.1%	  
by	  weight,	  but	  the	  definition	  is	  made	  more	  complex	  and	  less	  transparent.	  	  It	  is	  not	  clear	  as	  
to	  what	  the	  “weight”	  refers	  to	  in	  this	  section.	  	  	  
	  	  
Recommendation:	  	  We	  believe	  the	  definition	  should	  specify	  the	  subcomponent	  piece	  or	  
substrate	  material	  of	  the	  a	  specific	  product	  containing	  the	  chemical	  of	  concern,	  rather	  than	  
leaving	  the	  definition	  open	  for	  interpretation	  that	  it	  could	  be	  .1%	  weight	  of	  the	  entire	  
product.	  	  Example:	  As	  written	  the	  definition	  of	  the	  0.1%	  weight	  determination	  could	  apply	  
to	  an	  entire	  swing	  set,	  when	  the	  focus	  of	  the	  chemical	  concern	  is	  located	  only	  in	  the	  seat	  of	  
a	  swing	  that	  is	  hanging	  on	  the	  swing	  set.	  	  Therefore	  the	  0.1%	  weight	  rule	  should	  be	  applied	  
only	  to	  the	  seat	  of	  the	  swing	  in	  this	  example,	  rather	  than	  the	  entire	  swing	  set.	  
	  
Additionally,	  if	  a	  chemical	  of	  concern	  (CoC)	  has	  a	  hazardous	  waste	  regulatory	  threshold	  
(pursuant	  the	  inclusion	  of	  Health	  &	  Safety	  Code	  §	  section	  25141	  in	  the	  definition),	  the	  de	  
minimis	  exemption	  is	  no	  longer	  based	  solely	  on	  total	  content	  of	  the	  CoC	  in	  a	  component	  as	  
the	  hazardous	  waste	  limit	  is	  based	  on	  extraction	  of	  the	  chemical,	  not	  total	  content.	  	  	  
Therefore,	  it	  is	  not	  clear	  which	  is	  “lower”	  and	  which	  limit	  applies.	  
	  	  
Recommendation:	  	  CRA	  requests	  DTSC	  provide	  additional	  clarity	  on	  the	  applicable	  lower	  
limits	  for	  each	  CoC	  with	  a	  hazardous	  waste	  regulatory	  threshold.	  
	  
	  
De	  Minimis	  Exemption	  Notifications:	  Section	  69303.2	  
	  
De	  minimis	  exemption	  notifications	  and	  chemical	  removal	  confirmation	  notifications	  must	  
include	  hazard	  traits	  exhibited	  by	  each	  Chemical	  of	  Concern	  that	  is	  the	  basis	  of	  the	  product	  
being	  prioritized.	  	  This	  is	  a	  redundant	  requirement,	  since	  the	  Department	  has	  selected	  the	  
chemical	  of	  concern	  based	  on	  already-‐known	  hazard	  traits.	  
	  
Recommendation:	  	  CRA	  requests	  the	  Department	  remove	  the	  hazard	  trait	  requirement	  
from	  the	  notification	  requirements.	  
	  
Second,	  §	  69303.2(d)(2)	  is	  confusing	  and	  unclear.	  	  This	  section	  says	  one	  must	  remove	  a	  
chemical	  and	  neither	  add	  another	  in	  its	  place	  nor	  increase	  the	  concentration	  of	  existing	  
chemicals.	  	  However,	  if	  a	  chemical	  is	  removed,	  and	  there	  is	  no	  substitution	  for	  it,	  the	  
concentration	  of	  other	  chemicals	  increases.	  	  If	  the	  other	  chemicals	  are	  to	  be	  maintained	  at	  
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the	  same	  concentration,	  then	  there	  must	  be	  a	  substitution	  for	  the	  chemical	  removed.	  	  	  It	  is	  
not	  possible	  to	  remove	  the	  CoC	  AND	  keep	  the	  same	  concentration	  of	  the	  other	  chemicals.	  
	  
Recommendation:	  	  Please	  clarify	  this	  section	  to	  address	  the	  practical	  issue	  raised	  above.	  
	  
Section	  69303.2(d)(3)(D)	  requires	  the	  addition	  of	  CoC	  concentrations	  that	  are	  the	  basis	  of	  
the	  priority	  product	  listing	  and	  that	  have	  the	  “same	  hazard	  trait”	  in	  a	  component	  of	  an	  
assembled	  product.	  	  Chemicals	  with	  the	  same	  hazard	  trait,	  such	  as	  being	  a	  carcinogen,	  may	  
have	  very	  different	  modes	  of	  action.	  	  It	  cannot	  be	  assumed	  that	  they	  are	  additive	  in	  effect.	  	  	  
	  
Recommendation:	  	  DTSC	  should	  consider	  applying	  the	  de	  minimis	  exemptions	  on	  a	  
chemical-‐by-‐chemical	  basis.	  	  Because	  of	  all	  underlying	  complications	  with	  the	  de	  minimis	  
exemption,	  CRA	  advocates	  that	  that	  there	  should	  be	  no	  notification	  requirements	  for	  
concentrations	  below	  the	  de	  minimis	  threshold.	  
	  
	  
Existing	  Regulatory	  Programs	  
	  
Section	  69301(5)	  references	  the	  exemption	  for	  exiting	  state	  or	  federal	  regulatory	  
programs.	  	  To	  provide	  a	  clearer	  level	  of	  authority,	  CRA	  recommends	  removing	  the	  “which	  
the	  Department	  had	  determined”	  qualifier.	  	  If	  the	  Department	  prefers	  to	  have	  clarifying	  
language	  in	  this	  section,	  CRA	  suggests	  the	  following:	  
	  

"In	  making	  a	  determination	  and	  exercising	  its	  discretion,	  both	  of	  which	  it	  shall	  do	  in	  
a	  reasonable	  manner,	  	  the	  Department	  shall	  consider	  all	  relevant	  factors,	  including	  
but	  not	  limited	  to	  the	  need	  to	  avoid	  duplication,	  redundancy	  and	  unnecessary	  
conflict	  in	  regulation	  across	  various	  jurisdictions,	  whether	  federal,	  state,	  
international	  or	  otherwise."	  	  

	  
	  
Drafting	  Errors	  
	  
In	  Section	  69305.2	  (a)(1)(c),	  information	  to	  be	  provided	  in	  the	  AA	  work	  plan	  includes	  “the	  
name	  of	  and	  contact	  information	  for,	  the	  person	  identified	  on	  the	  product	  name	  as	  the	  
manufacturer	  and	  he	  person	  identified	  on	  the	  label	  as	  the	  distributor.	  	  
	  
Recommendation:	  First,	  DTSC	  should	  remove	  any	  reference	  to	  “distributor”,	  since	  it	  has	  
been	  removed	  from	  the	  definitions.	  	  Secondly,	  the	  “person	  identified	  on	  the	  product	  label	  as	  
the	  manufacturer”	  should	  either	  be	  changed	  to	  read	  simply	  “the	  manufacturer”,	  or	  the	  
provision	  can	  be	  eliminated	  entirely.	  	  This	  provision	  is	  actually	  redundant	  of	  subsection	  (D)	  
where	  the	  name	  and	  contact	  information	  of	  the	  manufacturer	  must	  be	  provided.	  	  
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Conclusion	  
	  
CRA	  acknowledges	  DTSC’s	  hard	  work	  in	  crafting	  this	  groundbreaking	  regulation.	  	  We	  hope	  
we	  have	  provided	  sufficient	  explanation	  of	  our	  concerns	  with	  the	  revised	  draft	  and	  have	  
offered	  the	  Department	  workable	  solutions	  to	  address	  them.	  	  
	  
Thank	  you	  for	  consideration	  of	  our	  comments.	  	  If	  you	  have	  any	  specific	  questions	  regarding	  
our	  comments	  or	  would	  like	  to	  discuss	  this	  letter,	  please	  contact	  us	  at	  (916)	  443-‐1975.	  
	  
Sincerely,	  
	  
	  
	  
	  
Missy	  Johnson	   	   	   	   Pamela	  Williams	  
Director,	  Government	  Relations	   	   Senior	  Vice	  President	  
	  
	  
Cc:	  	  Linda	  Adams,	  Secretary	  of	  CalEPA	  
	  	  	  	  	  	  	  Patty	  Zwarts,	  CalEPA	  
	  	  	  	  	  	  	  Cindy	  Tuck,	  CalEPA	  
	  	  	  	  	  	  	  John	  Moffat,	  Office	  of	  the	  Governor	  
	  	  	  	  	  	  	  Victoria	  Bradshaw,	  Office	  of	  the	  Governor	  
	  	  	  	  	  	  	  The	  Honorable	  Martin	  Garrick,	  Assembly	  Republican	  Leader	  
	  	  	  	  	  	  	  The	  Honorable	  Mike	  Feuer,	  Member	  of	  the	  Assembly	  
	  	  	  	  	  	  	  The	  Honorable	  Joe	  Simitian,	  Member	  of	  the	  Senate	  
	  
	  



 

 
 
 
 
 
December 3, 2010 
 
 
Mr. Jeff Woled, Regulations Coordinator 
Regulations Section 
Department of Toxic Substances Control 
P.O. Box 806 
Sacramento, CA 95812-0806 
 
Re:  Safer Consumer Product Alternatives – Proposed Regulations  
         R-2010-05 (November 16, 2010) 
 
Dear Mr. Woled: 
 
The Silicones Environmental, Health and Safety Council of North America (SEHSC)1 
appreciates the opportunity to provide input on the November 16, 2010 draft Safer Consumer 
Product Alternatives (Regulations) proposed by the California Department of Toxic Substances 
Control (DTSC). As members of the Green Chemistry Alliance (GCA), SEHSC supports the 
comments submitted by GCA on the proposed regulations and would also like to comment on 
additional concerns with the revised Regulations that are of particular interest to us.     
 
We note that the definition of ‘hazard trait’ in § 69301.1 of the Regulations has been expanded 
to include chemicals indentified on the United States Environmental Protection Agency (EPA) 
Existing Chemical Action Plan (CAP) list.  This expansion is not appropriate as substances 
identified for CAPs by the EPA have not necessarily undergone a rigorous analysis to identify 
potential hazards, if any, posed by the substances nor have the substances been subjected to  
comprehensive risk assessments.  There are numerous well-established ecological and 
toxicological endpoints that are considered appropriate surrogates for hazard by the scientific 
community, and having EPA CAP chemicals identified as hazards is not consistent with that 
standard.    
 
While SEHSC appreciates the amendments that have been made to the de minimis provisions 
of the Regulations, we believe that the notification process set out in § 69303.2(d)(3) of the 
Regulations will be overly burdensome for both industry and the DTSC.  The silicones industry 
alone manufactures numerous polymers that typically contain trace monomers.  Requiring 
product manufacturers to affirmatively submit such notifications for each de minimis product 
could result in the need for hundreds or thousands of submissions.  Compounding the potential 
burden is the proposed requirement that revised notifications be submitted for certain significant 
changes (it is unclear what type of changes would be considered significant – slight changes in 
formulation percentage, for instance, should not be treated as a significant change). 
 
                                                           
1
 The Silicones Environmental, Health and Safety Council of North America (SEHSC) is a not-for-profit trade 

association comprised of North American silicone chemical producers and importers. 
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Instead of being subjected to a formal notification process, the Regulations should enable 
product manufacturers to self-determine whether a given product is eligible for the de minimis 
exemption and therefore, not subject to the alternatives assessment.  The Regulations could 
require that manufacturers maintain documentation of those determinations and provide for the 
submission of such documentation to DTSC, upon request, should the status of a particular 
product come into question.     
 
SEHSC continues to believe that the current OSHA de minimis of 1% (0.1% for carcinogens) 
would be an appropriate default de minimis level (it could be updated as OSHA implements 
GHS).  This would ensure consistency with the level of disclosure regarded under other existing 
regulatory programs.    
 
For more than 30 years, SEHSC has promoted the safe use of silicones through responsible 
product stewardship and cutting-edge environmental, health and safety research. As coalition 
partners in the GCA, SEHSC continues to advocate for a science-based framework for state 
regulation that will satisfy the requirements of the statue and encourage competition and 
innovation.   
 
SEHSC appreciates your consideration of our comments regarding the Regulations. Please feel 
free to contact me if you have any questions or concerns regarding this matter. 
 
 
Sincerely,  
 

 
 
Karluss Thomas 
Executive Director, SEHSC  
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December 3, 2010 
 
Via E-Mail 
 
 
 
Mr. Jeff Woled, MS 22A 
California Department of Toxic Substances Control 
Office of Legislation & Regulatory Policy 
P.O. Box 806 
Sacramento, CA 95812 
 

Re: Comments on the Revisions to the Regulation for Safer Consumer 
Products Alternatives         

 
Dear Mr. Woled: 
 

The North American Metals Council (NAMC)1 is pleased to submit these 
comments on the proposed revisions to the regulation for Safer Consumer Product Alternatives 
issued on November 16, 2010.  We are disappointed that the revised proposed regulations issued 
by the Department of Toxic Substances Control (DTSC) did not address NAMC’s concerns 
regarding assessment of persistence and/or bioaccumulation for metals and metal substances. 
 

In Section 69303.3., Priority Products Prioritization, Item (D)2, the proposed 
regulations call for consideration of “potential for accumulation, persistence or toxicity in 
biological or environmental compartments.”  As noted in our past comments, persistence and 
bioaccumulation criteria were developed for organic chemicals and are inappropriate to evaluate 
the hazards of metals. 
 

Persistence is problematic for metals because all metals and other elements on the 
periodic table are conserved2 and hence, persistent -- although the form and availability of the 
                                                 
1  NAMC is an unincorporated not-for-profit group of metals-producing and metals-using 

associations and companies that focuses on science and policy issues that affect metals in 
a generic way. 

2  Law of Conservation of Mass is a relation stating that in a chemical reaction, the mass of 
the products equals the mass of the reactants.  See 
http://chemistry.about.com/od/chemistryglossary/a/conservmassdef.htm. 
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metal can change (thereby affecting its potential bioavailability and toxicity) depending on the 
environmental conditions.  Therefore, applying persistence criteria designed for organics to 
metals can result in misleading assessments of potential hazard.  A more discriminating approach 
is needed. 
 

The same is true of bioaccumulation.  Unlike organic substances, the 
bioaccumulation potential of metals cannot be estimated using octanol-water partition 
coefficients (Kow).  For metals, bioconcentration and bioaccumulation factors (BCF and BAF) 
are inversely related to the concentration of the metal in the surrounding environmental medium 
and are not reliable predictors of chronic toxicity, food chain accumulation, or hazard.  The 
inverse relationship between exposure concentration and BCF means that organisms from the 
cleanest environments (i.e., background) have the largest BCF or BAF values, even though they 
are least at risk of toxic insult.  This inverse relationship does not exist for organic substances.  
Thus, it is counterintuitive to use BCF/BAF and log Kow -- which were originally derived for 
hazard evaluation of organic substances3 -- to evaluate hazard and risk for metals. 
 

Unfortunately, despite NAMC’s previous comments, the proposed regulations do not 
take account of these limitations in applying persistence and bioaccumulation criteria to metals; nor 
do they provide guidance on how these traits should be assessed in the case of metals and metal 
substances.  NAMC urges DTSC to recognize expressly that bioaccumulation and persistence 
factors developed for the hazard evaluation of organic substances do not apply to metals.  
Instead, DTSC should provide references to alternative hazard assessment/classification 
methodologies and guidance documents that are appropriate for metals and that already are being 
used by the metals and mining industry globally.  For example, the U.S. Environmental 
Protection Agency’s (EPA) Framework for Metals Risk Assessment provides key considerations 
on how metals should be assessed.4  In addition, there are several European documents generally 
recognized as standard best practices, Metals Environmental Risk Assessment Guidance 

                                                 
3  McGeer, J.C., et al., 2003, Bioconcentration Factor for the Hazard Identification of 

Metals in the Aquatic Environment: A Flawed Criterion?  Environ. Tox. Chem. 22(5):  
1017-1037. 

4  U.S. EPA, Framework for Metals Risk Assessment. EPA 120/R-07/001, Office of the 
Science Advisor, Risk Assessment Forum, Washington, DC 20460 (Mar. 2007), available 
at http://www.epa.gov/raf/metalsframework/pdfs/metals-risk-assessment-final.pdf.  
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(International Council on Mining & Metals (ICMM) 2007)5 and Health Risk Assessment 
Guidance (sponsored by the ICMM and Eurometaux).6 
 

Another reference is a book issued as a consensus opinion from a 2003 Society of 
Environmental Toxicology and Chemistry (SETAC) workshop.7  Scientists at the workshop 
agreed that individual criteria, like persistent, bioaccumulative, and toxic (PBT), are limited in 
their ability to assess hazard or to prioritize metal substances in terms of hazard and risk.  The 
PBT criteria are not linked or integrated, and they attempt to identify or predict effects (hazard) 
using bioaccumulation and persistence as modifiers of toxicity without fully incorporating other 
important fate characteristics, which for metals include speciation, complexation, precipitation, 
dissolution, transformation, and sedimentation. 
 

The SETAC workshop opinion suggested that -- for both metals and organics -- a 
more comprehensive approach be taken; an approach under which a generic hazard ranking 
would be developed using a “unit world” model.  The aim is to incorporate partitioning, 
transport, reactivity, bioavailability, and route of exposure information to generate a single and 
transparent metric of hazard.  It is essentially a “critical load” approach in which an estimate is 
made of the rate at which a chemical must be introduced into a common defined environment to 
achieve a concentration in a target compartment (such as water or soil) that is deemed to be of 
concern from toxicity or regulatory objective viewpoints.  An LC50 or no-effect level could be 
used.  More hazardous substances will have lower critical emission rates.  A group of metals and 
organics can thus be ranked for a common metric of hazard using this critical load approach.  
                                                 

5  International Council on Mining & Metals, Metals Environmental Risk Assessment 
Guidance, available at http://www.icmm.com/page/1185/metals-environmental-risk-
assessment-guidance-merag. 

6  International Council on Mining & Metals, Health Risk Assessment Guidance for Metals, 
available at http://www.icmm.com/page/1213/health-risk-assessment-guidance-for-
metals-herag. 

7  Adams, W.J., P.M. Chapman, 2005, Assessing the Hazard of Metals and Inorganic Metal 
Substances in Aquatic and Terrestrial Systems: Summary of a SETAC Pellston Workshop.  
Pensacola (FL).  SETAC Press, Pensacola, FL. 
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Following the workshop, efforts continued to develop and validate a Unit World Model.8  This 
model is now available for use (http://unitworldmodel.net/). 
 

* * * * * 
 

Thank you for this opportunity to comment on the draft regulation.  NAMC 
members would be happy to meet with DTSC staff to address any questions or discuss the 
scientific issues in more detail. 
 

Sincerely, 

 
Kathleen M. Roberts 
NAMC Executive Director 

                                                 
8  Farley, K., 2010, Validation of the Unit World Model.  Presentation at the ICMM 

Technical Working Group Meeting, Raleigh-Durham, January 7, 2010, Manuscript I 
Preparation, Manhattan College, New York. 
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December 3, 2010 
 
California Department of Toxic Substances Control 
Office of Legislation & Regulatory Policy 
Jeff Woled, MS 22A 
P.O. Box 806 
Sacramento, CA 95812 
 

RE: SAFER CONSUMER PRODUCT ALTERNATIVES 
Department Reference Number: R-2010-05 
Office of Administrative Law Notice File Number: Z-2010-0908-01  

 
To Whom It May Concern: 
 
On behalf of the American Apparel & Footwear Association (AAFA) – the national trade 
association of the apparel and footwear industries, and their suppliers – I am submitting these 
comments relating to the above-captioned item, in which the Department of Toxic Substances 
Control (DTSC) is proposing to adopt regulations, by January 1, 2011, that would establish a 
process to evaluate, report on, and manage the use of chemicals of concern in consumer 
products sold in California. 
 
AAFA’s members include numerous companies that design, manufacture, distribute, 
and sell apparel and footwear in California. Collectively, they employ thousands of people 
throughout California. 
 
As we noted in previous comments, we wish to stress our association’s support for the broad 
goals of the Safer Consumer Product Alternatives Regulation to develop tools that will assist 
companies in their ongoing efforts to ensure that they make and market safe consumer 
products, and to ensure that consumers are aware of and have confidence in these efforts.   
 
AAFA and its members feel regulations can be most effective only when they are transparent, 
predictable and clear.  For this reason, AAFA has signed on to and fully supports the comments 
from the Green Chemistry Alliance (GCA) submitted under this request for comment.  GCA’s 
comments accurately capture the concerns of our industry within regard to the transparency, 
predictability, and clarity previously mentioned.  We urge you to consider the comments from 
the GCA as you continue the regulatory process. 
 
We appreciate the opportunity to comment on these rules and the Department’s consideration 
of these comments.  AAFA and its members look forward to continued dialogue on this 
important matter.  For further information, please contact me at 
slamar@apparelandfootwear.org or 703-797-9041. 
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Sincerely, 

 
Stephen Lamar 
Executive Vice President 
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Titanium Dioxide Stewardship Council 
TiO2  

1203 Nineteenth Street, N.W.  Suite 300  Washington, D.C.  20036  (202) 557-3800 tel.  (202) 557-3836 fax 

 
December 3, 2010 

 
Via E-Mail 
 
 
 
California Department of Toxic Substances Control 
Office of Legislation & Regulatory Policy 
Mr. Jeff Woled, MS 22A 
P.O. Box 806 
Sacramento, CA 95812 
 

Re: Comments on the Revisions to the Regulation for Safer Consumer 
Product Alternatives         

 
Dear Mr. Woled: 
 

The Titanium Dioxide Stewardship Council (TDSC)1 is pleased to submit these 
comments on the proposed revisions to the regulation for Safer Consumer Product Alternatives 
issued on November 16, 2010.  The TDSC is disappointed that the Department of Toxic 
Substances Control (DTSC) did not respond to the recommendation to address known and 
suspected hazards differently, nor revise the proposed regulation accordingly.   
 

As drafted, the revised regulatory approach does not differentiate between 
materials that were reviewed and determined to be known carcinogens versus those that may be 
possible carcinogens.  Instead, the proposal essentially lumps together all materials that may be 
classified as carcinogenic to humans, probably carcinogenic to humans, or possibly carcinogenic 
to humans (International Agency for Research on Cancer (IARC) classifications 1, 2A, and 2B).  
There are compelling scientific reasons why these separate classifications were established, and 
the proposal’s failure to acknowledge these well-recognized classifications is mystifying.  The 
general public recognizes that if something is probable, it is more likely than not to happen.  In 
other words, there is better than a 50 percent chance for it to occur.  On the other hand, if 
something is possible, it simply means that the percentage of chance is greater than zero; that is, 
the event could happen.  DTSC should not disregard these important and well-recognized 

                                                 
1 The TDSC is composed of the U.S. manufacturers of titanium dioxide (TiO2) pigment, 

and was formed to promote the safe use of TiO2 through research, product stewardship, 
advocacy, and outreach efforts within the framework of responsible chemical 
management.  The members of the TDSC include:  DuPont, Millennium Inorganic 
Chemicals -- A Cristal Company, Huntsman Corporation, TRONOX LLC, and Kronos 
Worldwide, Inc. 
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TiO2  

distinctions in its regulatory approach and believe that the proposal could be regarded as 
misleading to the general public and the regulated community.   
 
  To address this concern, the TDSC recommends that DTSC remove the reference 
to IARC Group 2b chemicals listed in § 69301.1. Definitions – Item 11(e) in the revised 
proposed regulatory text.   
 

* * * * * 
 

The TDSC appreciates the opportunity to comment on this important rule.  Should 
you have any questions or need additional information, please contact Kathleen Roberts, TDSC 
Manager, at 443-964-4653 or at kroberts@lawbc.com. 
 

Respectfully submitted, 
 
 
 
 
Curt DeMille 
Chairman  
Titanium Dioxide Stewardship Council 
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December 3, 2010 
 
Maziar Movassaghi 
Acting Director 
California Department of Toxic Substances Control 
P.O. Box 806 
Sacramento, CA 95812-0806 
 
RE: Comments on draft regulations from NSF International 
 
Maziar Movassaghi,  
 
 Thank you  again for the opportunity to comment on the text of the proposed regulations for Safer Consumer 
Product Alternatives. NSF International (NSF) would like to again applaud DTSC efforts on this piece of work and the 
open process that was used to develop it. Overall, we think that the regulations provide a strong start to a policy that will 
lead to improved protection of human and environmental health in California.  We were surprised by the extent of the 
revisions to the regulations and unfortunately did not have adequate time to properly prepare the detailed revisions we 
would like to recommend. The comment below addresses a portion of our concerns.  
 
Comment 1: Removal of the requirements for third party reviewers. 
We agree with the removal of the requirements for Accreditation Bodies.  Qualified organizations, such as ANSI, 
already exist, and can provide assurance through accreditation that third party verifiers are qualified to perform such 
work. 
We disagree with the removal of all guidance and requirements for third party verifiers. The third party verification 
work required by this regulation is highly technical and should only be performed by individuals and organizations with 
sufficient qualifications to do such work. We recommend the addition of the following language.   
 
Third Party Verifiers Shall Demonstrate: 

• Independence and lack of affiliation with any responsible entity. 
• No economic interest in any entity that produces, sells or distributes any Priority Chemicals 
• Compliance with and maintenance by regular external audits, ISO/IEC Guide 65 accreditation 

 
 
Regards, 
 
 
 
Teresa McGrath Tel: 651-493-4247 
Supervising Toxicologist, Green Chemistry Programs Fax:  734-827-3871 
NSF International  E-mail:  tmcgrath@nsf.org 
789 N. Dixboro Rd. 
Ann Arbor, MI 48105 
USA 
 

NSF International 

 

 
 

789 N. Dixboro Road, Ann Arbor, Michigan 48105-9723 USA 
1-800-NSF-MARK    734-769-8010 

www.nsf.org 
 



December 03, 2010 
 
Mr. Jeff Woled 
Regulations Coordinator  
Department of Toxic Substances Control 
P.O. Box 806 
Sacramento, California 95812-0806 
 
 
RE: Comments to the Department of Toxic Substances Control, California Environmental 
Protection Agency on the revisions to the proposed regulation Safer Consumer Product 
Alternatives of November 16, 2010. 
 
Dear Mr. Woled,  
 
The Natural Products Association (NPA), is submitting this letter as general comment to the 
Department of Toxic Substances Control’s (“the department” or DTSC) revisions to the 
proposed regulation Safer Consumer Product Alternatives Regulation (“the regulation”) of 
November 16, 2010. The NPA was founded in 1936 to promote and protect the unique values 
and shared interests of retailers and suppliers of natural nutritional foods and natural products. 
The NPA is a non-profit 501(c)(6) association whose mission is to unite a diverse membership, 
from the smallest health food store to the largest natural products supplier. We champion 
consumers' freedom of choice in our marketplace and we work with retailers and suppliers in 
building strong markets to fuel industry growth. We are the oldest and largest trade association 
in the Natural Products industry representing over 10,000 members. In addition to the 
comments submitted by the Green Chemistry Alliance (which bears our signature), we would 
like to offer the following comments specific to our position as a non-profit organization that 
has been representing the natural products industry for almost 75 years. We appreciate the 
opportunity to comment. 
 
We feel it is necessary to highlight the following issues regarding the revisions to the proposed 
regulation Safer Consumer Product Alternatives: 
 
Considering not only the importance of the regulation but also its potential scope, we feel it 
warrants at least a 90-day comment period to thoroughly respond to all aspects of the report 
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We appreciate the opportunity to comment on the regulation but we recognize that this latest 
version is drastically different from previously versions. It would seem that if OEHHA truly 
wishes to have substantive and thorough comments on the regulation, a 90-day comment 
period would be more appropriate. This longer period is necessary to provide for a thorough 
assessment of the changes presented in this version for the very first time. Additionally, given 
the number of changes made to the regulation between the Sept 13th draft (DTSC, Sept 2010) 
and the Nov 16th draft (DTSC, Nov 2010), the department should offer adequate time for 
interested parties to appropriately evaluate and address these changes. Finally, it almost seems 
the department is focused on finalizing the regulation before an arbitrary deadline of Dec 31, 
2010. This short timetable might suggest a priority has been placed on finalizing any regulation 
in lieu of thoughtful consideration for the most appropriate one. Slowing the process down will 
allow you, the department, to evaluate the feedback stakeholders have provided. It is difficult 
to conceive any benefit in denying a request to extend the comment period for a rule with such 
far-reaching implications. 
 
Some specific examples of the need for a longer comment period would include the changes to, 
or more specifically, the expansion of definitions in Section 69301.1 (DTSC, Nov 2010). 
Definitions of “Adverse air quality impacts”, “Adverse ecological impacts”, “Adverse public 
health impacts”, “Adverse soil quality impacts”, and “Adverse water quality impacts” have been 
added to the regulation but there are no thresholds associated with these definitions. This 
expands, exponentially, the chemicals of concern and priority products that can be listed when 
these criteria are applied. Second, the definitions of “chemical substance” and “chemical 
mixture” have been rewritten to fit the TSCA language but without the federally accepted 
exemption language of materials under regulation by FIFRA, ATF, NRC and FDA. This means the 
California DTSC definition of chemical is broader than the federal definition of chemical. Finally, 
the definition of “hazard trait” has expanded to include chemical included in “section 303(c) of 
the federal Clean Water Act, section 303 (d) of the federal Clean Water Act, EPA’s Existing 
Chemicals Action Plan list.” (DTSC, Nov 2010). The chemicals of these three lists are already 
federally regulated and including them in this regulation is duplicative and unnecessary. DTSC 
has stated they do not want to overreach the boundaries of other regulations however this is a 
prime example of such behavior.  
 
We feel the latest version of the regulation does not take into account the small business 
impact – that is, not accounting for the disproportionate costs associated with preparing a 
response to chemicals of concern or priority products 
 
The regulation (DTSC, Nov 2010) has removed “Article 11. Small Businesses” as included in the 
previous version of the regulation (DTSC, Sept 2010). This move omits any consideration for the 
size of manufacturers that must comply with the regulation. NPA agrees, of course, that the 
regulation applies to manufacturers of all sizes; however, we believe there should be 
considerations for the disproportionate costs – both monetary and time – that apply to small 
businesses complying with the regulation. The amount of man hours and money that are 
required for an appropriate response to listing chemicals of concern or priority products is 



significantly harder for small businesses to deal with as opposed to large companies. Article 11 
(DTSC, Sept 2010) should be reinstated for the final regulation. 
 
We fear the regulation, as currently written, will become a paperwork morass with no 
forward momentum to greener technology or safer products; instead, a manufacturer-led 
approach to implementing green technology will be much more effective than a government-
led system 
 
Our comments submitted on Nov 1, 2010 stated “We feel the language used in this regulation 
(DTSC, Sept 2010) leads away from the initial focus – from the industry-wide implementation of 
best practices in ‘green’ technology toward haphazard listing of ‘toxic’ chemicals and penalty 
for use of these listed chemicals in products.” We would like to re-emphasize this concern in 
these comments. While the changes to the regulation were appreciated and, in some cases, 
worked to clarify the department’s direction toward safer products; overall, the regulation is 
still overreaching the boundaries of DTSC. Additionally, this regulation’s approach to safer 
consumer products does not take into account the all-inclusive concept of “green” chemistry. 
Specifically, toxic chemicals could be made using completely green technologies and, 
conversely, non-toxic chemicals could be made using the worst technology for human and 
environmental health – we do not see the department taking green technology into account 
when choosing which chemicals to list, or not list, as chemicals of concern. 
 
The idea of green chemistry is instead a behavior-based pattern and the science of what is 
“green” is a continuous process. Instead of the currently described approach, the NPA would 
suggest that working with industry on the best practices for green chemistry and safer products 
is a stronger system. With almost 75 years experience representing the natural products 
industry, the NPA has seen that industry is acutely aware of what is possible and feasible 
regarding newer and greener technology – in fact, industry is routinely implementing this 
before government is requiring it. A system centered on rewarding those companies that utilize 
the best technology, or in this case the greenest technology, will be much more effective than 
punishing those companies who are slower to change. Because the science and technology of 
green chemistry is constantly evolving, recruiting industry to embrace self-regulation is going to 
be a much more efficient and effective method for implementing green chemistry. An industry-
led approach to green chemistry initiates innovation, which serves to move “California to the 
forefront of the nation and the world” as Governor Schwarzenegger stated when he signed AB 
1879 and SB 509 back in Sept 2008. 
 
Moreover, a government-led approach fails to leverage the power of consumer demand. An 
excellent example of this would be the issues surrounding bis-phenol A (BPA). Before 
government can investigate data, evaluate the risks and come to a decision, consumer demand 
has forced industry to remove BPA from products. As the NPA, we take pride in providing 
information for the consumer to make truly informed decisions regarding the content of the 
products they use. To demonstrate this, the NPA launched the Natural Seal program comprising 
the Standard and Certification for Natural Personal Care Products in 2008 and the Standard and 
Certification for Natural Home Care Products in 2010. These two programs provide a third-party 



audited system for companies to certify their ingredients and products as natural as well as the 
Natural Seal to place on certified product labels so consumers can discover these truly natural 
products. As observed in the Wall Street Journal article referenced here (The Wall Street 
Journal, 2010), the NPA is viewed as an authority in natural products certification and the 
Natural Seal mission complements the intent of the regulation; therefore, we request the 
department to consider working with the NPA’s Natural Seal program to advise companies of 
appropriate strategies regarding chemicals of concern. Furthermore, we encourage the 
department to work with other established programs that have demonstrated experience 
regarding safe consumer products, whether at the state level or federal. The programs listed 
here (The Wall Street Journal, 2010) are already in place and have been recognized, at both the 
industry and the consumer level, as being legitimate. By utilizing these established programs, 
the department can alleviate several of the concerns listed here – including, but not limited to, 
the time and resources necessary to initiate and administer the program at the state level, the 
economic burden the regulation puts on the state of California and the ultimate success of the 
program among manufacturers in California. 
 
Director Movassaghi has stated that at best, he sees the regulation becoming “EPA’s DfE on 
steroids” but at worst, “Prop 65 on steroids”. I think it is safe to say that the department and 
the manufacturers of California do not want to see another Prop 65-style of regulation. But in 
the spirit of Director Movassaghi’s statement, why doesn’t the department work with voluntary 
programs such as EPA Design for the Environment (DfE) or UL Environment. We reiterate that 
an industry-led approach will be much more effective than bringing the hammer of 
governmental regulation down on consumer product manufacturers of California. 
 
Again, we recognize that the department is concerned about the safety of consumer products 
and if an opportunity arises to take advantage of working together, we and our members would 
be more than willing to join forces in implementing changes toward green chemistry and safer 
consumer products. 
 
Thank you for your time and consideration of NPA’s comments.  
 
Best regards, 

 
 
Cara Welch, Ph.D. 
Scientific & Regulatory Affairs Manager 
Natural Products Association 
cwelch@NPAinfo.org 
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1400 K Street, NW    Washington, DC  20005    tel (202) 682-4800    fax (202) 682-4854    www.rma.org 
 
December 3, 2010 
 
California Department of Toxic Substances Control 
Office of Legislation & Regulatory Policy 
Jeff Woled, MS 22A 
P.O. Box 806 
Sacramento, CA 95812 
 
Subject: Comments on the Proposed California Regulation for Safer Consumer Product 
Alternatives (Post Hearing changes draft) 
 

The Rubber Manufacturers Association (RMA) is the national trade association 

representing every major domestic tire manufacturer including:  Bridgestone Americas, Inc., 

Continental Tire the Americas, LLC; Cooper Tire & Rubber Company; The Goodyear Tire & 

Rubber Company; Michelin North America, Inc.; Pirelli North America; Toyo Tire (U.S.A.) 

Corporation and Yokohama Tire Corporation.  RMA appreciates the opportunity to offer 

additional comments on the revised, post hearing changes version of the California Safer 

Consumer Product Alternatives regulation (revised regulation)  Cal. Code Regs. Tit. 22, § 53 

(2010).  RMA members manufacture tires, a consumer product subject to this regulation, that are 

available for sale or placed into the stream of commerce in the state of California.   

On November 1, 2010, RMA submitted extensive comments on the September 2010 

proposed California Safer Consumer Product Alternative draft (September 2010 draft).  In these 

comments, RMA urged the California Department of Toxic Substances Control (DTSC) to either 

exempt vehicle tires from the final rule or take the time necessary to revise this regulation to 

make it feasible.  RMA understands that DTSC may not have had enough time to thoroughly 

review these comments before revising the September 2010 version of the regulation.  RMA 

believes these comments remain applicable to the revised regulation and resubmit them in their 

entirety in addition to the comments set forth below.     
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Comments by the Rubber Manufacturers Association 

 
I. Five Year Delay in the Applicability of Proposed Rule as applied to Tires 

RMA appreciates the inclusion of a five year delay in the applicability of the proposed 

rule as applied to tires.  The revised regulation will delay the product prioritization process for all 

covered products until January 1, 2016, except products that are classified as children's products, 

personal care products, and household cleaning products (p. 56 of 110, lines 36-37).  Vehicle 

tires do not fit into any of these categories.  As a result, vehicle tires will not be regulated by the 

revised regulation until January 1, 2016. 

However, we believe that the five year delay in the applicability of the proposed rule as 

applied to tires is also inadequate.  RMA recommends that tires should be exempt from the 

revised regulation.  In our comments on the September 2010 draft, we stated that the chemicals 

present in tires are included because over many years the design process has determined that the 

chemical imparts a physical or chemical property to the tire that is essential for its function.  The 

unique nature of tires makes it virtually impossible to apply the proposed regulation, as written, 

to tires.  We recommend that California exclude tires from the proposed regulatory scheme.  

Therefore, despite the five year delay, RMA members will still be subject to revised regulation 

and still have the burden of demonstrating that tires do not present an unacceptable risk.  RMA 

continues to recommend that the proposed regulation exempt tires. 

 

II. Responsible Entity 

RMA supports the DTSC in removing importers and distributors of products from the list 

of responsible parties in the revised regulation.  (p. 24 of 110, lines 12-25).  However, we believe 

the DTSC should also exclude retailers from the list of responsible entities.  We strongly 

recommend that the final rule exempt retailers.   

 The revised regulation lists manufacturers and retailers of consumer products as 

responsible entities.  Manufacturers are “principally” responsible for complying with the 

requirements of the regulation.  Retailers are required to comply only if a manufacturer fails to 

comply and the DTSC notifies the retailer of the manufacturer’s non-compliance.  (p.27 of 110, 

lines 30-37).  As a result, the proposed regulation creates a contractual relationship between 

manufacturers and retailers, imposes joint and several liability on both parties.  This contractual 

relationship between retailers and manufacturers is problematic for some RMA members that 

have tire retail outlets.  The joint and several liability for tire manufacturers and their tire retail 

 2



Comments by the Rubber Manufacturers Association 

 
stores could result in multiple penalties for the same essential action.  RMA believes that such 

liability is unfair.   

Because tire retailers do not make decisions about the chemical composition of a tire, it 

does not make sense to make them responsible for reporting and analysis.  Again, RMA 

recommends that the final rule exclude retailers and place the responsibility for reporting and 

analysis with manufacturers who have knowledge and understanding of the chemicals in tires 

and their function. 

 

III.   Chemicals of Concern Prioritization 

RMA has concern that in the revised regulation tires are likely to be given a high priority 

in the chemical prioritization process.  First, the initial step in the chemical prioritization process 

is to evaluate the “relative degree of threat posed by each chemical to public health or the 

environment,” which is based on hazard, not risk (p. 45 of 110, lines 16-24).  Chemicals are 

placed on the list of chemicals of concern based on a number of factors including the “potential 

for consumers or environmental receptors to be exposed to the chemical in quantities that can 

result in adverse public health or environmental impacts.”  (p. 45 of 110, lines 25-26).  Second, 

the next step in the prioritization process stipulates that in “evaluating the relative degree of 

threat and potential for exposures,” (to determine the list of chemicals of concern) DTSC is 

required to: 

“identify and give priority to those chemicals that pose the greatest threat of adverse 

public health and environmental impacts, are most prevalently distributed in commerce 

and contained in products used by consumers, and for which there is the greatest potential 

for consumers or environmental receptors to be exposed to the chemical in quantities that 

can result in adverse public health or environmental impacts.”  (p. 45 of 110, lines 35-

41).   

Third, the last step in the prioritization process is for DTSC to evaluate the potential for harm 

that could result from potential exposures.   In evaluating the potential for harm, DTSC considers 

“reliable information” on the type and severity of potential adverse impact(s) and the potency of 

the chemical(s) associated with the adverse impact(s)” on children, pregnant women and other 

sensitive subpopulations and environmental receptors.  (p. 46 of 110, lines 11-17).  RMA has 
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concern about the prioritization process language included in the revised rule because it relates 

merely to a theoretical potential of any adverse impact. 

The DTSC’s decision on the relative degree of threat posed by a product takes into 

account the estimated volume of the product, the product’s estimated contribution to the volume 

of the Chemical(s) of Concern (including statewide sales by volume and number of units), and 

the potential for the public or the environment to be exposed to the Chemical(s) of Concern (p. 

54 of 110, lines 26-41).  Additionally, DTSC can consider containment of the chemical within 

the product; however it is not clear in the revised regulation how this provision applies to a 

product such as tires.   

Tires are prevalently distributed in commerce in the state of California.  As a result, the 

volume of tires sold in California will likely increase the priority of tires.  In our comments on 

the September 2010 regulation we stated that the provisions in the proposed regulation 

significantly impact and inappropriately fail to adequately consider that some products and 

chemicals are essential to consumers and others are luxuries or mere adornments.  RMA 

continues to have this same concern with the revised regulation which fails to exempt products 

such as tires that provide an essential consumer use in California.  Again, RMA recommends that 

tires should be exempt from the revised regulation. 

 

IV. Unintentionally Added Chemicals 

The revised regulation contains an exemption for chemicals or chemical ingredients that 

are unintentionally added to a product.  However, the wording of the exemption in the revised 

regulation is narrower than it was in the September 2010 draft.  The exemption applies to 

chemicals that are unintentionally added to products.  However, this exemption does not apply 

“if the source of the chemical or chemical ingredient is a recycled feedstock, component or 

processing agent, unless the manufacturer of the product does not become aware of the presence 

of the chemical or chemical ingredient after taking reasonably feasible steps to obtain knowledge 

of any chemical or chemical ingredient that might reasonably be expected to be present in the 

recycled feedstock, component or processing agent.”  p. 5 of 110, lines 31-36.   

As a result, the revised regulation requires manufacturers to inform DTSC if the 

manufacturer has “knowledge of the presence of one or more unintentionally added chemicals or 

chemical ingredients in a recycled feedstock, component or processing agent used to produce a 
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consumer product.”  p. 6 of 110, lines 11-15.  This additional language was not included in the 

September 2010 draft and we recommend that this burdensome requirement should be not be 

included in the final rule.   

In addition, RMA recommends that the final rule set a concentration-based limit that 

exempts chemicals not intentionally added, unless the regulator demonstrates a significant risk.  

The limit should be product specific and the Department must demonstrate that the risk is 

significant (greater than 1 in 10,000 lifetime risk).  Many materials used in tires are from natural 

sources (talc, metals, natural and renewable oils) whose composition varies depending on many 

factors that cannot be controlled by tire manufacturers or, indeed, by their suppliers.  As a result, 

it is impossible for tire manufacturers to know a 100% exact composition of the natural sources 

used in the manufacturing process and efforts to even approach that degree of certainty will not 

provide information that is material or useful to DTSC and the people of California.  A 

requirement to test each natural source for its composition prior to using of the material would be 

prohibitively expensive and time consuming.   

 

V. Exemption for Otherwise Regulated Material 

The California enabling statute for the proposed regulation states that in adopting the 

SCPA, the Department "shall reference and use, to the maximum extent feasible, available 

information from other nations, governments, and authoritative bodies."1  The revised 

regulation’s enabling statute also specifically contemplates that California should not regulate 

products that are already adequately regulated.  RMA believes that the revised regulation gives 

unelected officials in the Department the power to usurp the legislature’s authority to determine 

which statutory scheme adequately regulates a chemical or product.   

Thus, the Department must consider the practice of NHTSA, the Environmental 

Protection Agency (EPA), and the European Union (EU).  The revised regulation, contrary to the 

enabling statute makes no attempt to tailor its rule to avoid duplicating and interfering with areas 

that are adequately regulated.  

   

 
                                                 

1 CA Health and Safety Code § 25252 (b)(2). (available at http://www.leginfo.ca.gov/cgi-
bin/waisgate?WAISdocID=40475224274+1+0+0&WAISaction=retrieve).   
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VI.   Support of a Claim of Trade Secret Protection 

The revised regulation stipulates that for claims that information is a “Trade Secret,” a 

company must provide extensive substantiating information, including a description of the 

allegedly protected information, measures taken to safeguard the information, and the nature and 

extent of the harm that would be caused if information were made public.  p.105 of 110 lines 19-

42 and p.106 of 110 lines 1-30.  California Health and Safety Code § 25257 of the California 

enabling legislation for the revised regulation, unfortunately provides that the party seeking to 

have information designated a trade secret must provide support for the claim.   

However, this section of the California enabling legislation does not describe what level of 

support.  We recommend that confidentiality should be granted to Confidential Business 

Information, which is, arguably, broader than trade secrets.  That is, information on production 

of tires and other business information should be confidential (as NHTSA has determined).  

Additionally, RMA recommends that if any information is considered a trade secret by any 

federal agency, California must consider it a trade secret. 

 

VII. Conclusion 

The tire industry supports sustainable product production and developing methods to 

reduce the risks of exposure to chemicals used in products.  However, the revised regulation 

remains an extreme departure from the norm of chemical regulation.  It grants virtually 

unreviewable authority to the Department to require substitution of chemicals in tires that may 

force tire manufacturers not to sell tires in California.  The burden of proof and the lack of 

discernible standards for decision making are likely to result in arbitrary and capricious decisions 

and enormous costs.  As written, the revised regulation is un-implementable.  The Department 

must completely revise this regulation in a manner that; (a) is consistent with the generally 

accepted approach to evaluating risk in the United States, (b) minimizes costs and maximizes 

benefits for the state’s economy; (c) is protective of human health and the environment without 

depriving manufacturers of their ability to inform, educate and advocate a more reasonable 

approach to the State; and (d) does not exert extraterritorial authority over the local 

environmental impacts of manufacturing that occurs outside of the State. 
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RMA again thanks the California Department of Toxic Substances Control for this 

opportunity to comment on the revised regulation.  Please contact me at (202) 682-4836 if you 

have questions or require additional information.  

 
 
Respectfully Submitted, 

 

 
Sarah E. Amick 
Environmental Counsel 
Rubber Manufacturers Association 
Enclosure 

 

 

 

 

 



 
 
 
 
 
 

 
1400 K Street, NW    Washington, DC  20005    tel (202) 682-4800    fax (202) 682-4854    www.rma.org 
 
November 1, 2010 
 
Mr. Jeff Woled, Regulations Coordinator 
Department of Toxic Substances Control 
P.O. Box 806 
Sacramento, CA 95812-0806 
 
 
Subject: Comments on the Proposed California Regulation for Safer Consumer Product 
Alternatives  
 

I. Introduction 
 

The Rubber Manufacturers Association (RMA) is the national trade association 

representing every major domestic tire manufacturer including:  Bridgestone Americas, Inc., 

Continental Tire the Americas, LLC; Cooper Tire & Rubber Company; The Goodyear Tire & 

Rubber Company; Michelin North America, Inc.; Pirelli North America; Toyo Tire (U.S.A.) 

Corporation and Yokohama Tire Corporation.  RMA appreciates the opportunity to offer 

comments on the proposed California Safer Consumer Product Alternatives regulation (proposed 

regulation)  Cal. Code Regs. Tit. 22, § 53 (2010).  RMA members manufacture tires that are 

available for sale or placed into the stream of commerce in the state of California. 

In summary, RMA urges the California Department of Toxic Substances Control (the 

Department) to either exempt vehicle tires from the final rule or take the time necessary to revise 

this regulation to make it feasible.   

The remainder of these comments provide detailed comments about the impact of the 

proposed regulation on the tire manufacturing industry.  These comments must be viewed in the 

context of the proposed rule as a whole.  If there are multiple potential interpretations of the 

language of the proposed rule, we have (as we must) comment on any interpretation that would 

restrict the use of tires or limit their marketability without a reasonable environmental benefit.  

Given the broad reach of the proposed rule, the vague requirements, and serious consequences on 
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the tire industry, RMA has no choice but to highlight these interpretations.  If the intent of the 

regulation is different, additional provisions restricting such broad interpretations must be added. 

 

II. How the Safer Consumer Products Alternatives SCPA Proposed Rule May 
Impact Tires 

 
The proposed regulation requires tire manufacturers to reduce risk (without a definition 

of what constitutes a significant risk) and find substitute chemicals potentially based on the mere 

presence of a carcinogen, reproductive toxicant, a mutagen or persistent bioaccumulative toxic 

chemical.  RMA has concern about the process used to evaluate chemicals in the proposed rule. 

The proposed regulation dramatically shifts the burden of proof in chemical regulation to 

manufacturers, importers and others in the retail sales chain.  The Department of Toxic 

Substances Control is required to select Chemicals of Concern (“CoC”), from which Chemicals 

under Consideration (“CuC”) are selected.  Then, a list of Priority Chemicals and products 

containing the priority chemicals (Priority Products) are selected.   

As a practical matter, any chemical that is a carcinogen, a reproductive toxicant, a 

mutagen or a persistent bioaccumulative toxic (“PBT”) chemical may be subject to regulation 

unless the manufacturer demonstrates by clear and convincing evidence to the “satisfaction” of 

the Department that there is no exposure or the chemical or product meets a very limited de 

minimis exemption.  However, for many chemicals, the de minimis level is zero and for all 

chemicals it is the lowest standard or guidance screening level.  For Priority Chemicals and 

Priority Products, manufacturers must assess the availability of an alternative that may present 

less risk and substitute such less toxic alternative.  Manufacturers are also required to take action 

to reduce risk throughout the life cycle of a consumer product. 

A. Impact on Tire Manufacturing 

 As with most consumer products available for sale in California, tires contain chemicals.  

The composition and nature of the chemicals in tires are present because they impart a function 

and the exact composition of tires cannot be modified without great care.  As a matter of good 

business practice, all RMA member tire companies make tires that are safe and take 

extraordinary efforts to ensure quality, safety, and reliability.   

 

 

 2



Comments by the Rubber Manufacturers Association 

 
B. Impact on NHTSA Certification 

Tire manufacturers are required by law to certify to the National Highway Transportation 

Safety Administration (“NHTSA”) that every tire they manufacture meets safety, durability, and 

other standards prior to their sale to the consumer.  The composition and design of each 

manufacturer’s tires have evolved since tires were first invented through experience and constant 

evaluation by the manufacturer.  Thus, any change in the composition of tires requires a series of 

tests to ensure that the tires still meet the NHTSA safety standard.  If a substitute chemical 

required under the proposed regulation jeopardizes NHTSA’s safety standards, tire 

manufacturers may be unable to comply with both the proposed regulation and federal law. 

C. Substitution May Be Driven By Impacts At Any Point in the Lifecycle and 
Based on Activities Located Outside the State of California  

 
The proposed rule requires consideration of impacts during all lifecycle stages. Thus, an 

adverse impact (and, therefore, a requirement to substitute a chemical) may be driven by 

emissions from boilers or tire-derived fuel combustion (i.e., post-consumer (used) tires), worker 

exposures in tire manufacturing plants outside California or tire manufacturing plant emissions in 

other states, even if they are in compliance with that state’s air emission requirements.  There 

simply are no simple methods to test or evaluate how tire composition changes affect these other 

impacts. 

RMA has concern that the proposed regulation fails to address potential permitting issues 

within the State of California and in manufacturing facilities located in states other than 

California.  When the proposed regulation requires a substitution of a chemical in the tires, in 

effect, it will require tire manufacturers to change virtually every environmental permit at their 

manufacturing plants (whether the plant is in California or not), because the substitution of a new 

chemical changes the environmental profile of the manufacturing facility.  If a conflict over 

environmental permits, including Clean Air Act (CAA) permits, in other states arose because of 

the need to substitute a new chemical in the tire manufacturing process, the tire companies may 

not be able to continue manufacturing or at the very least the time needed to complete the 

substitution will need to be extended.  As written, the lifecycle requirements in the proposed 

regulation could require changes based on greenhouse gas emissions, permitted discharges or 

emissions at tire manufacturing plants in other states, at the discretion of California.   
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The proposed regulation will certainly disrupt the existing voluntary tire recycling 

programs, not only in California, but in the 49 other states.  RMA and its members continue to 

promote proper recycling of scrap tires and have developed the market infrastructure to recycle 

tires after service life.  Recycling and reuse of scrap tires has occurred without regulation 

requiring tire manufacturers to ensure end of life disposal.  Requiring tire manufacturers to fund, 

establish, and maintain an end of life management program for scrap tires in California will 

disrupt the existing infrastructure that currently recycles and reuses tires in the state. 

D. The Time Necessary to Make Changes 

Historically, when even minor changes in production process or tire composition have 

occurred, it has taken a substantial amount of time to ensure that the modified tire with a 

different composition that is produced is of high quality, safe, and reliable.  For example, when 

European regulators required the removal of polyaromatic oils from tires, the process of 

redesigning such tires involved significant time and expense.  Similarly, when the Clean Air Act 

requirements imposed certain process changes at individual plants, it took the U.S. tire 

companies years to plan for and achieve compliance, even though the formulation of the tires did 

not change.   

E. Substitution Will Trigger the Need for Additional Nonregulatory Testing 

Once a potential substitute chemical is identified under the proposed regulation, tire 

manufacturers would be required to perform extensive company-specific (i.e., nonregulatory) 

availability (supply chain) production process and tire performance and design evaluation to 

determine that the tires were still high quality, safe, and reliable.  These tests are in addition to 

the tests required to certify to NHTSA that every tire they manufacture meets safety, durability, 

and other standards prior to their sale to the consumer.   

Thus, RMA has serious concerns that the proposed regulation fails to provide adequate 

time requirements to complete a chemical substitution.  The rule does not adequately take into 

account the difference between chemicals that are added for style, attractiveness or other 

nonessential purposes and chemicals that are part complex mixtures (such as tires) and whose 

presence in the product is necessary to impart an essential function (such as the stopping 

distance, tire wear, and fuel economy of the tire).   
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F. The Proposed Rule May Interfere with Interstate Commerce 

As noted above, given the breath of the regulatory language and the lack of clear 

discernible standards for decision making, the proposed rule may require manufacturers to 

substitute one or more chemicals used in tire manufacturing outside the state.  Given the size of 

the California market, the proposed rule may interfere with the manufacturer’s ability to 

manufacture and sell tires in all 50 U.S. states.   

In summary, RMA believes that the complexity of such changes will result in a 

substantial investment of time and expense and make the proposed rule virtually impossible to 

implement.  Most of the chemicals present in tires are included because over many years the 

design process has determined that the chemical imparts a physical or chemical property to the 

tire that is essential for its function.  RMA believes that none of the presumptions in the proposed 

regulation apply to tires.  The unique nature of tires makes it virtually impossible to apply the 

proposed regulation, as written, to tires.  RMA recommends that the proposed regulation exempt 

tires. 

Each of these impacts is described in more detail below. 

 
III. The Safer Consumer Products Alternative proposed rule will not achieve its 

intended goals and will disadvantage consumers in California. 
 

A. The Proposed Rule Needs to Distinguish Products Based on their Social 
Utility 

 
Tires are a necessity in California society --- facilitating travel to work, allowing the 

movement of goods from the point of manufacture to the point of use, permitting travel and 

communication from one end of the state to another, and contributing to the California mobile 

lifestyle.  U.S. society in general and California in particular value the freedom and benefits of 

mobility.  Tires contribute significantly to that general public good. The provisions of the 

proposed rule will significantly impact and inappropriately fail to adequately consider that some 

products and chemicals are essential and others are luxuries or mere adornments. The lack of 

principled decision making criteria may result in and may well present serious obstacles to the 

widespread and affordable use and availability of tires in California and elsewhere. 
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B. Sustainability  

Voluntary sustainable product development is likely to grind to halt if the proposed rule 

is finalized as currently written, because the proposed rule is so broadly written and provides un-

checked discretion, that manufacturers will find it difficult to anticipate what characteristics are 

not sustainable.   

Historically, sustainable development is defined as development that “meets the needs of 

the present without compromising the ability of future generations to meet their own needs.” 

(United Nations Commission on Sustainable Development). While sustainability is not well 

defined, in the context of products, this general principle has often been interpreted as removing 

“toxic chemicals” from products, if cost-effective substitutes are available. A variety of forces 

provide incentives, either explicitly or indirectly, for companies to remove “toxic” chemicals 

from products. 

Individual companies have adopted sustainability policies. Company sustainability 

policies often differ from traditional environmental compliance programs in that they do not 

necessarily focus solely on complying with existing legal requirements. 

When seeking to substitute a more environmentally-friendly chemical for a “toxic” 

chemical in a product, the inherent tradeoffs in deciding what is an acceptable risk becomes 

explicit and companies and regulators must draw lines concerning which products should not be 

marketed.  Many chemicals that may be classified as “toxic” based on changing policies have 

long been used in the manufacture of products.  Increasingly, existing chemicals may be re-

classified as “toxic” based on new interpretations of existing regulatory guidance and new 

guidance that require regulators to be overly precautionary and assume “the worst.”  

The current scheme in the proposed rule is fraught with presumptions and provides 

extremely broad discretion to the California state officials.  The inevitable result is that a very 

large number of chemicals will be “under consideration” and there will be no method of 

predicting what chemicals or products will be selected as a high priority.  Markets respond well 

to clear regulatory signals, but not to uncertainty.  

C. End-of-life Management Requirements 

In addition to the many plant-specific sustainability measures adopted by tire 

manufacturers, RMA and its members have engaged in the sustainable end-of-life management 

program for tires without regulation.  Tire manufacturers for over two decades have developed a 
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voluntary post-consumer product recycling program that has resulted in approximately 90% of 

its product being recycled.1   

The proposed regulation contains End-of-Life Management Requirements that will 

interfere with these programs.  The proposed regulation will require that no later than 2 years 

after the Tier II-B Alternative Assessment report for the product or component is submitted to 

the Department, an end-of-life management program for the product or component must be 

funded, established and maintained. (§ 69306.4)(pg. 68)  Manufacturers or responsible entities 

are required to finance their stewardship programs as a general cost of doing business, through 

cost internalization by recovering costs through arrangements with their distributors and retailers.  

Id.  Based on public health issues and local costs, the Department can determine that a company 

must develop an end-of-life program for a product.  Id. 

The end-of-life management requirements in the proposed regulation are confusing.  The 

requirements imply that a product manufacturer may minimize risk by proposing product-

specific waste disposal options.  This approach is not practical and could decrease the current 

extensive level of recycling of tires. 

Waste disposal in the United States is not specific to products but rather addresses 

country-wide technologies that are robust to handle a wide range of wastes.  To the extent that 

this “end of life” program includes product take-back programs, this approach raises legal issues 

(i.e., are companies responsible for products disposed of by third parties? (e.g. consumers))  

Additionally, the time frames listed are much too short to develop a product take-back program.  

Again, RMA recommends that tires be exempt from this rule.  

 
IV. The Safer Consumer Product Alternative Is Pre-empted by Federal Laws 
 

A. The SCPA Proposed Regulation’s Enabling Statute Defers Regulation to 
Existing State and Federal Regulation 

 
The California enabling statute for the proposed regulation states that in adopting the 

SCPA, the Department "shall reference and use, to the maximum extent feasible, available 

                                                 
1 See RMA Scrap Tire Markets Internet page, available at 

<http://www.rma.org/scrap_tires/scrap_tire_markets>) and RMA, Scrap Tire Markets In The United States 9th 
Biennial Report (May 2009), available at < http://www.rma.org/getfile.cfm?ID=985&type=publication>. 
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information from other nations, governments, and authoritative bodies."2  The proposed 

regulation’s enabling statute also specifically contemplates that California should not regulate 

products that are already adequately regulated.  RMA believes that the proposed regulation gives 

unelected officials in the Department the power to usurp the legislature’s authority to determine 

which statutory scheme adequately regulates a chemical or product.   

Thus, the Department must consider the practice of NHTSA, the Environmental 

Protection Agency (EPA), and the European Union (EU).  The proposed rule, contrary to the 

enabling statute makes no attempt to tailor its rule to avoid duplicating and interfering with areas 

that are adequately regulated.   

1. EPA and TSCA 

The Toxic Substances Control Act (“TSCA”), 15 U.S.C. § 2601 et seq., enacted in 1976, 

allows regulation of new and existing chemicals based on a finding that the chemical in 

commerce may present an “unreasonable risk.” The burden is generally on EPA to demonstrate 

that a substance may present an unreasonable risk.  Absolute bans of any concentration of a 

substance in a product are still rare.3  

Nonetheless, in the last few years, EPA has been able, in effect, to “pressure” companies to 

agree “voluntarily” to cease manufacturing perfluorooctanoic acid (“PFOA”), primarily based on 

the widespread use of PFOA and its presence in human blood. EPA accomplished this without 

issuing a direct regulation or changing the underlying statute. 

 

 

 

 
2 CA Health and Safety Code § 25252 (b)(2). (available at http://www.leginfo.ca.gov/cgi-

bin/waisgate?WAISdocID=40475224274+1+0+0&WAISaction=retrieve).   

3 For example, a complete ban on the use of asbestos (even relative low risk uses) was overturned because, 
among other reasons: (a) EPA only showed that “banning some asbestos products might reduce the harm that could 
occur from the use of these products” (which was overly broad since “few indeed are the products that are so safe 
that a complete ban of them would not make the world still safer”); (b) EPA refused to calculate the risk of less 
burdensome alternatives (i.e., improved workplace controls); (c) “for some products, no substitutes were available; 
(d) EPA “explicitly reject[ed] considering the harm that may flow from the increased use of products designed to 
substitute for asbestos, even where the probable substitutes themselves are known carcinogens;” and (e) EPA 
“basically ignored the cost side of the TSCA equation” and “spending $ 200-300 million to save approximately 
seven lives (approximately $30-40 million per life) over thirteen years” was not reasonable.”Corrosion Proof 
Fittings v. EPA, 947 F.2d 1201, 1217, 1220, 1223-1229 (5th Cir. 1991). 
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2. Risk Assessment  

In general, the current risk assessment framework meets societal needs and the drastic 

change in this framework proposed by the Department is neither what was contemplated by the 

legislature nor compelled by experience.   

Literally, thousands of environmental and safety regulations and hazardous waste cleanups 

have been implemented in the U.S. using the existing risk assessment scheme.  As observed by 

Chief Justice Burger in a concurrence to a seminal worker protection risk assessment case, 

"[w]hen the administrative record reveals only scant or minimal risk of material health 

impairment, responsible administration calls for avoidance of extravagant, comprehensive 

regulation. Perfect safety is a chimera; regulation must not strangle human activity in the search 

for the impossible."4  

EPA uses the assumption that at low doses the harm is reduced on a one to one basis as 

exposure decreases to “generate what is sometimes considered an upper bound on cancer risk. 

Although the actual risk cannot be known, it is thought that it will not exceed the upper bound, 

might be lower, and could be zero.”5  

As a matter of policy, across most regulatory programs, EPA selects regulatory action that 

results in a residual risk after regulation of a risk that lies between 1 in 10,000 (a safe level) to 1 

in 1,000,000 risk level. E.g., Natural Resources Defense Council v. EPA, 824 F.2d 1146, at 

1164-65 (D.C. Cir. 1987) (unanimous en banc decision). 

EPA, in effect, has the practical burden of assembling a record containing sufficient 

scientific information and analysis to survive a reviewing court’s “hard look” review under the 

“substantial evidence” or “arbitrary and capricious” tests for judicial review of administrative 

action.”6  

3. NHTSA Safety Regulation 

The safety that NHTSA regulates is a function of many factors including, but not limited 

to, the driver performance (e.g., speed, sobriety, and other driver performance factors), driver 

maintenance of the vehicle and tires, overall vehicle design, and the performance of the tire.  As 

 
4 Industrial Union Dep’t. v. API, 448 U.S. 607 (1980). 

5 National Research Council, Science and Judgment in Risk Assessment at 65 (1994), available at 
http://www.nap.edu/openbook.php?record_id=2125&page=65 (emphasis added) (Last viewed Aug. 10, 2010). 

6 NRC, Science and Decisions: Advancing Risk Assessment at 29 (2009), available at 
http://www.nap.edu/openbook.php?record_id=12209&page=29#p20016f788960029002 (Last viewed Aug. 1, 
2010). 
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a result, NHTSA (unlike EPA or the California DTSC) regulates “actuarial” risk, i.e., NHTS 

specifies tire endurance and other laboratory tests that tire manufacturers must use to certify tire 

compliance with the NHTSA safety standards.  NHTSA’s safety standards, therefore, are 

designed to lessen actual tire failure, property damage, and injury in normal use.  These tire 

specifications are not the only factors that may impact safety.  Thus, the safety concerns are not 

regulatory risk upper bounds as in the case of environmental risks.   

However, as noted above, the chemical composition of the tire affects the physical 

attributes of a tire and its ability to stop within certain distance.  Given the overly broad range of 

factors that the proposed rule allows regulators to consider, there is almost certain to be 

situations where safety may be affected because the DTSC judgment concerning the need for risk 

reduction in one or more stages in a tire’s lifecycle.  

4. European Practice 

The California enabling statute requires a hard look at the EU experience (e.g., the 

European Union’s (“EU”) Registration, Evaluation, Authorization and Restriction of Chemicals 

(“REACH”) regulation and the use of the precautionary principle), but the record does not 

indicate that any meaningful review of the European experience has been considered.  Such a 

review indicates that the risk assessment and risk management framework in the SCPA proposed 

rule is far different than the framework used in Europe. 

Companies selling chemicals and products in Europe are required to provide health and 

safety information on existing and new chemicals to the European Chemicals Agency and 

articulate the reasons that continued use or new uses are consistent with the REACH criteria.  

Although the European approach shifts the burden of persuasion, the regulatory standard used to 

decide whether to take regulatory action or not and the nature of any action required (sometimes 

called the precautionary principle or approach) may not be as dramatically different from the 

historic approach to chemical regulation in the U.S.  

However, the European Commission states that the precautionary principle “can under no 

circumstances be used to justify the adoption of arbitrary decisions,” “must not be 

disproportionate to the desired level of protection,” and “must not aim at zero risk.”7  A 

“significant hazard” must be “identified using the scientific evidence.” The European 
 

7 Communication on Precautionary Principle / COM/2000/0001 final (February 2, 2000), available at 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52000DC0001:EN:HTML) (Last viewed Aug. 1, 
2010 (Text of the Communication on Precautionary Principle”). 
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Commission’s precautionary principle “presupposes that potentially dangerous effects deriving 

from a phenomenon, product or process have been identified.”8  Also, where appropriate and 

feasible, “an economic cost-benefit analysis is performed.” In many regards, the current EU 

definition of the precautionary approach to selecting environmental requirements in the face of 

uncertainty is similar to the US historic chemical regulation policy.  In a specific example, the 

European Union's risk assessment for bis (2-ethylhexyl) phthalate (DEHP) concluded that 

"[t]here is at present no need for further information and/or testing and no need for risk reduction 

measures beyond those which are already being applied for."9  Yet, the California proposed 

regulation will likely impose further regulation on DEHP, regardless of the minimal risks.  Thus, 

the proposed rule fails to follow the explicit direction of the enabling legislation. 

5. Conclusion 

In summary, the proposed rule does not reference or use, to the maximum extent feasible, 

available information from these other regulatory programs.  Instead, the serious of presumptions 

and burdens placed on a manufacturer is beyond any existing regulatory program.  RMA is not 

aware of any regulatory program or court decision which abandon the basic bedrock of U.S. law, 

i.e., that the part accused of doing harm actual caused the harm, based on a scientific cause and 

effect relationship).10  Absent a scientific foundation for this regulation and clear standards for 

decision making, there is no basis for ensuring that regulatory decisions are not arbitrary and 

capricious.   

 

 
 

8 EC Press Release, Commission adopts Communication on Precautionary Principle, IP/00/96 (February 2, 
2000), available at 
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/00/96&format=HTML&aged=0&language=EN&guiLa
nguage=en (Last viewed Aug. 1, 2010) (“EC Precautionary Principle Press Release”). 

9 (European Union Risk Assessment Report for bis(2-ethylhexyl)phthalate (DEHP)  (CAS No: 117-81-7 
and EINECS No: 204-211-0) at VI (2008), available at http://www.dehp-
facts.com/upload/documents/webpage/DEHP%20RA%20report%20full.pdf).  

10 See Reference Manual on Scientific Evidence, Second Edition (Federal Judicial Center, 2000), available 
at http://www.triadcentral.org/tech/documents/Fed_Jud_Center_Paper_on_Scientific_Evidence.pdf.  As this guide to 
scientific evidence for federal judges notes the Supreme Court, in Daubert v. Merrell Dow Pharmaceuticals, Inc., 
defined science “not an encyclopedic body of knowledge about the universe. Instead, it represents a process for 
proposing and refining theoretical explanations about the world that are subject to further testing and refinement.’” 
(emphasis in original). 509 U.S. 579, 590 (1993) (quoting Brief for the American Association for the Advancement 
of Science and the National Academy of Sciences as Amici Curiae at 7–8).”  Id. at 69.  Also,  “[o]rdinarily, a key 
question to be answered in determining whether a theory or technique is scientific knowledge that will assist the trier 
of fact will be whether it can be (and has been) tested.” 509 U.S. at 593. 
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B. Federal Law May Pre-empt State Law, But Not the Reverse 

1. General 

The criteria in the proposed regulation are de facto a pre-emption of federal statutes by a 

state regulation, which is impermissible when the state regulation directly conflicts or interferes 

with the implementation of a federal statute.   

Article VI of the Constitution states the laws of the United States “shall be the supreme 

Law of the Land; . . . anything in the Constitution or laws of any State to the contrary 

notwithstanding.”11  Congressional purpose is “the ultimate touchstone” of preemption 

analysis.12  The touchstone of preemption is the need to ensure that State and local laws do not 

undermine the laws of the United States.   

Preemption can be either express or implied.  Congress may expressly preempt a State 

law by explicitly forcing out State regulation in the Federal statute at issue.13  The Clean Air Act 

(CAA), for instance, explicitly preempts all State standards “relating to the control of emissions 

from new motor vehicles ….”14  Absent express preemptive language, courts have recognized 

two types of implied preemption: field preemption and conflict preemption.   

Field preemption applies when Congress demonstrates an intent to occupy an entire field 

of regulation, in which case the States must leave all regulatory activity in that area to the 

Federal government.15   Even absent a specific conflict in provisions, some Federal regulations 

are pervasive enough to ensure that Congress’s intent that Federal regulation governs over 

States’ interests.  

Conflict preemption applies when either “compliance with both federal and state 

regulations is a physical impossibility,” or when State law “stands as an obstacle to the 

accomplishment and execution of the full purposes and objectives of Congress.”16  Courts 

 
11 U.S. Const. art. VI, cl. 2. 
12 Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516 (1992). 
13 See Michigan Canners & Freezers Assn., Inc. v. Agricultural Marketing and Bargaining Bd., 467 U.S. 

461, 477 (1984) (citing Shaw v. Delta Air Lines, Inc., 463 U. S. 85, 95-96 (1983)); Boggs v. Boggs, 520 U.S. 833, 
839-41 (1997) (ERISA preempts state community-property law). 

14 42 U.S.C. § 7543(a).   
15 American Insurance Association v Garamendi, 537 U.S. 1100 (2003) (state Act conflicted with national 

policy and “stands in the way of [the President’s] diplomatic objectives.”); Fidelity Federal Savings & Loan Assn. v. 
De la Cuesta, 458 U. S. 141, 153 (1982); Rice v. Santa Fe Elevator Corp., 331 U. S. 218, 230 (1947). 

16 Crosby v. National Foreign Trade Council, 530 U.S. 363, 372-73 (2000); Florida Lime & Avocado 
Growers, Inc. v. Paul, 373 U. S. 132, 373 U. S. 142-143 (1963) (compliance with both impossible); Hines v. 
Davidowitz, 312 U. S. 52, 312 U. S. 67 (1941) (state law “stands as an obstacle to the accomplishment and execution 
of the full purposes and objectives of Congress.”). 

 12



Comments by the Rubber Manufacturers Association 

 

                                                

examine the effect of the regulations rather than the intent to determine whether a conflict 

exists.17  Thus, if the State regulation has the “practical effect” of regulating a federally occupied 

field such as consumer safety relating to motor vehicles, the Federal regulation preempts the 

State law.18  State or local laws may be preempted under more than one of the above grounds, 

which often overlap.19 

2. The Proposed Regulation Irreconcilably Conflicts with the tire 

safety standards developed by NHTSA  

NHTSA safety regulations regulate the safety of tires.  The Safety Act, 49 U.S.C. §§ 

30103-30105 et seq., explicitly pre-empts any state law or regulation that conflicts with a 

NHTSA regulation relating to “safety.”20  The rationale, simply put, is that vehicles are a 

significant means of transportation of citizens and freight.  They travel from one state to another 

and between countries.  The absence of a uniform set of safety rules would allow one state to 

impose arbitrary requirements that could significantly impact interstate commerce.   

For example, in a recent Ninth Circuit case involving California’s air quality 

management districts, the Court determined that a California air district-enacted regulation 

limiting the amount of emissions from idling trains was preempted by the Interstate Commerce 

Commission Termination Act of 1995 (“ICCTA”).  Association of American Railroads et al v. 

South Coast Air Quality Management District, et al (No. 07-55804; Opinion dated September 

15, 2010) (“Association of American Railroads case”).   

The ICCTA is a federal law that substantially deregulated the railroad industry and 

contained a clause expressly preempting remedies provided under federal and state law.  The 

Court also noted that, as determined previously by another Court, the ICCTA preempts all state 

laws that might have the effect of managing or governing rail transportation.  Because the 

District’s rules have the force and effect of state law, and because the rules direct the railroads to 

reduce emissions and provide specific reports under threat of penalties, the Court held that the 

District rules were preempted by the ICCTA.  The Safety Act and NHTSA regulations similarly 

 
17 Engine Mfrs. Ass’n v. South Coast Air Quality Management Dist., 541 U.S. 246, 255 (2004) (finding that 

“[i]f one State or political subdivision may enact such rules, then so may any other; and the end result would undo 
Congress's carefully calibrated regulatory scheme”). 

18 Id. at 256 (“the Rule would effectively coerce manufacturers into meeting the artificially created 
demand”). 

19 See James B. Slaughter & James M. Auslander, Preemption Litigation Strategies Under Environmental 
Law, NR&E Journal, at 18 (Spring 2008). 

20 See Motor Vehicle Safety Act, 49 U.S.C. § 30101 et seq. 
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pre-empts other laws that might impact safety.  The divergent California proposed regulation of 

chemical use will certainly interfere with the NHTSA’s goal of ensuring tire safety.   

In summary, only NHTSA has authority to regulate the safety of tires.  Thus, the 

proposed regulation must be preempted because it would interfere with NHTSA’s sole authority 

to regulate safety. 

Tires are made of complex mixtures whose composition has been determined by the 

functionality of each chemical in the mixture.  It is not a simple process to change the 

composition of tires; any change could affect the stopping distance of tires, tire wear, and 

possibly other safety-related components.  Because the proposed regulation could effectually 

regulate safety through imposition of new requirements on chemicals in tires or on tires 

themselves, the Safety Act preempts the proposed SCPA regulation as it applies to tires. 

C. TSCA Will Pre-empt Many California Actions 

Contrary to the unsupported assertion in the Initial Statement of reasons, the proposed 

regulation overlaps with the jurisdiction of TSCA.  TSCA regulations and the TSCA Action 

Plans that EPA has issued specifically provide authority to identify unreasonable risks and seek 

restrictions based on these risks.   

On its face, TSCA states that, “no State or political subdivision of a State may … 

establish or continue in effect, any requirement … which is applicable to” a substance or 

mixture, or an article containing such substance or mixture,” imposed by “a rule or order under 

section 2604” (which regulates Manufacturing and processing notices) “or 2605” (which 

regulates hazardous chemical substances and mixtures),  ”(other than a rule imposing a 

requirement described in subsection (a)(6) of section 2605 ) and which is designed to protect 

against such risk unless such requirement.” 

(i) is identical to the requirement prescribed by the Administrator,  

(ii) is adopted under the authority of the Clean Air Act [42 U.S.C. 7401 et seq.] or any 

other Federal law, or  

(iii) prohibits the use of such substance or mixture in such State or political subdivision 

(other than its use in the manufacture or processing of other substances or mixtures). 

Whenever California introduced the proposed regulation conflict (as described above), 

TSCA pre-empts SCPA regulation.  For example, if substitution were required pursuant to the 

proposed regulation (particularly if  exposure is assumed), but TSCA finds that there is no 
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exposure or exposure that presents an acceptable risk, TSCA and the California proposed 

regulation would be in conflict.  Thus, the proposed regulation and TSCA could reach 

diametrically opposite conclusions about the same chemical or product. 

D. Application to the Clean Air Act, Clean Water Act and Other Manufacturing 
Plant Statutes 

 
On its face, the SCPA proposed rule could be used to limit a chemical in a tire because it 

might be discharged, emitted or disposed of at a tire plant outside California.  This provision 

would, in effect, have California law pre-empt the law of the other 49 states.  This is prohibited 

pursuant to existing law. 

For example, the Clean Water Act states that “[n]othing in this section shall restrict any 

right which any person (or class of persons) may have under any statute or common law to seek 

enforcement of any effluent standard or limitation or to seek any other relief ,21 yet the Supreme 

Court found that the clause applies only to the laws of the State in which the discharge 

originates, and not any other State that may come into contact with the effluence because the 

state law would interfere with the methods by which a Federal statute was designed to reach its 

goal.22  Moreover, such an application would violate Congress’s intent to establish clear and 

identifiable discharge standards and would lead to chaotic confrontation between sovereign 

states.23  Additionally, the Association of American Railroads case cited above explicitly found 

that even state actions consistent with the Clean Air Act can be preempted.  Thus, any decision 

by the California DTSC to ban the sale of a product manufactured outside the State based on 

 
21 33 U.S.C. § 1365(e). 
22 Int’l Paper Co. v. Ouellette, 479 U.S. 481, 494 (1987  Plaintiffs had filed a common law nuisance suit 

filed in a Vermont court under Vermont law concerning water pollution originating from New York.  The Court 
found that the application of an affected State’s law to an out-of-state source would undermine the important goals 
of efficiency and predictability of the Clean Water Act.   

In finding that the Clean Water Act preempted a non-source State’s common law, the Court stated, “[i]t 
would be extraordinary for Congress, after devising an elaborate permit system that sets clear standards, to tolerate 
common law suits that have the potential to undermine this regulatory structure.”  Id. at 497.  It is important to note 
that Court ruled in favor of preemption even where personal tort claims were at stake.  Courts have formed a 
presumption against preemption in tort cases, especially where there is no strong alternative remedy for a party.  See 
Bates v. Dow Agrosciences LLC, 544 U.S. 431(1995) (stating “If Congress had intended to deprive injured parties of 
a long available form of compensation, it surely would have expressed that intent more clearly.”); see also Silkwood 
v. Kerr-McGee Corp., 464 U.S. 238, 251 (1984).  The NHTSA and California programs do not involve tort claims, 
and thus, courts should be less hesitant to rule in favor of preemption, especially where the NHTSA Program’s 
whole structure may be undermined.   

23 Int’l Paper, 479 U.S. at 496-97.  
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alleged effects outside the State is pre-empted by the federal environmental statutes that regulate 

tire manufacturing facilities. 

 
V. As drafted the Safer Consumer Product Alternative restricts interstate 

commerce. 
 

In addition to the pre-emption problems discussed in subsection IV(D), above, the SCPA 

proposed rule restricts interstate commerce because it may require a tire manufacturer to remove 

a chemical from the tire: (a) to reduce the  release of chemicals at a tire manufacturing plant in 

out of state facilities (e.g., Ohio) because these releases may be deemed to an unacceptable risk 

to workers or local residents; (b) to reduce the release of a chemical from an electric generating 

facility using tire-derived fuel outside of California; (c) to reduce the release of greenhouse gases 

outside California (even in states where the level of emission  is permissible or (d) to lessen the 

ecological impacts from the use of tires outside the U.S.  

Article I, section 8 of the Constitution authorizes Congress "To regulate Commerce with 

foreign Nations, and among the several States, and with Indian Tribes."  Historically, the 

commerce clause has been used to prevent one state from enacting laws that interfere with 

interstate commerce by: (a) protecting a domestic industry (e.g., limits on the import of food 

stuffs from out of state); (b) placing an arbitrary barrier on the import of a substance to prevent 

its entry into a state (e.g., laws imposing different requirements on the disposal of out of state 

municipal wastes in a state); or (c) imposing arbitrary barriers to interstate travel through a state 

(e..g., requirements to change railroad crews in a state or requiring different gauge railroad ties).   

As noted in the Association of American Railroads case (described above), the CAA, the 

Clean Water Act (CWA) and other statutes apply to industrial activity in a state as long as the 

statute does not unreasonably interfere with interstate commerce.  In effect, the court held that 

the District rules directing railroads to reduce emissions and provide specific reports under threat 

of penalties, would unreasonably interfere with interstate commerce. 

As currently written, the proposed regulation bars the import into California of tires made 

outside of California without any finding that tires present an unreasonable risk.  In fact, a tire 

may at least be selected as a priority product without any evidence of exposure to the public.  

This is clearly an unreasonable burden on interstate commerce.  California has no legal authority 

to regulate risks outside of California.    
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Because the regulation of Priority Chemicals in Priority Products is not based on actual 

risk or even a typical regulatory risk (see discussion below) and the degree of risk reduction is 

limited only by economical and technological feasibility, the restriction on the sale of products in 

California, in effect, impermissibly imposes its regulatory requirements on 49 other states in an 

arbitrary and capricious and unreasonable manner.   

Even if the proposed rule were limited to effects in the state of California, economically, 

California is the largest single U.S. market for vehicle tires.  As a practical matter, a regulatory 

requirements imposed by California on the method of manufacture or the composition of the tire 

will require all tires manufactured and sold in all States to meet this “California requirement.”  

Thus, on its face, the California SCPA proposed rule would, if promulgated and implemented, 

interfere significantly with interstate commerce.  Thus, on its face, the California SCPA 

proposed rule would, if promulgated and implemented, interfere significantly with interstate 

commerce.  

VI. The definition of consumer product is vague and confusing 

The proposed regulation fails to distinguish between consumer products, product 

components and complex products.  For example, the proposed regulation defines a “consumer 

product” or “product” in part to mean “a product or part of the product that is used, bought, or 

leased for use by a person for any purposes.”  (California Health and Safety Code section 

25251).  As a result, consumer products, product components and complex consumer products 

all fall within the definition of a “consumer product” in California.   

Failure to provide clarity in the definition of consumer product contravenes the clear 

mandate in the enabling act for simplified tools and ease of use to accelerate the move to safer 

alternatives.  The enabling act for the proposed rule indicates that “the department shall also 

make every feasible effort to devise simplified and accessible tools that consumer product 

manufacturers, consumer product distributors, product retailers, and consumers can use to make 

consumer product manufacturing, sales, and purchase decisions.”   

RMA has concern that the definition of consumer product will fail to provide simplified 

and accessible tools to make consumer, product manufacturing, sales, and purchasing decisions.  

The broad definition of consumer product raises questions regarding whether tires on a 

commercial vehicle such as an airplane are considered a consumer product, and whether the 

retread rubber on an airplane or commercial vehicle would be considered a consumer product?  
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RMA asks that the Department clarify the definition of consumer product and ensure that 

commercial products such as tires on an airplane are exempt from the proposed regulation. 

 

VII. RMA recommends that the final rule exempt retailers 
 

RMA strongly recommends that the final rule exempt tire retailers.  Under the proposed 

regulation, the company “responsible” for a consumer product: (i) provides chemical product 

information needed; (ii) notifies the State that their product is a Priority Product; (iii) performs 

an alternative assessment and (iv) responds to regulatory inquiries.  Parties responsible for 

submitting this information include: (i) owners of the product brand name or trademark; (ii) CA 

importers; (iii) CA distributors; (iv) retailers in CA; and (v) any other person who has a 

contractual agreement with one of these entities. (§ 69301.2(67)) (p. 16)   

Thus, the proposed regulation lists essentially all companies in the retail supply chain as 

liable.  This is redundant, costly, and is likely to increase confusion about who is responsible for 

submitting information.  The proposed regulation should allow the companies in the supply chain 

to designate one entity to respond.  Typically, this would be the manufacturer, but in the case of 

imports from outside the United States, it may not be the manufacturer. 

 As a result the proposed regulation creates a contractual relationship with each of the 

“responsible entities” and the manufacturer, and imposes joint and several liability on affected 

parties.  This contractual relationship between retailers and manufacturers is problematic for 

some RMA members that have tire retail outlets.  The joint and several liability for tire 

manufacturers and their tire retail stores could result in multiple penalties for the same essential 

action.  Additionally, it is unclear whether all responsible entities would be responsible for civil 

penalties for violations.  RMA believes that such liability is unfair.   

 Because tire retailers do not make decisions about the chemical composition of a tire, it 

does not make sense to make them responsible for reporting and analysis.  Again, RMA 

recommends that the final rule exclude retailers and place the responsibility for reporting and 

analysis with manufacturers who have knowledge and understanding of the chemicals in tires 

and their function. 
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VIII. The time frames for regulatory responses are unrealistic 

 
Under the proposed regulation, if the Department determines a safer, functionally 

equivalent and technologically and economically feasible, alternative exists; a company must 

remove the product from California commerce within 1 year.  A company can respond to the 

Department by submitting a revised Alternative Assessment report selecting an alternative 

chemical that does not contain a priority chemical and meets the requirements of the act. (§ 

69306.5) (p. 70-71). 

As discussed above, the process of reformulating a tire, obtaining regulatory permits at 

manufacturing plants and performing other non-regulatory testing far exceeds one year.  As 

written, this provision will result in a ban on the use of tires in California. 

 
IX. RMA has concern that the proposed regulation presumes that the Department 

can determine when the production of a new product is “technologically and 
economically feasible.” 

 
There is nothing in the proposed regulation that provides the criteria or methodology by 

which the “Department determines a safer, functionally equivalent and technologically and 

economically feasible” alternative exists.  Deciding whether an alternative product is safe and the 

functional equivalent of an existing product is difficult.  Here, the proposed regulation presumes 

that an agency without a product manufacturing background can determine when the production 

of a new product is “technologically and economically feasible.”  Technologically and 

economically feasibility is not defined in the proposed regulation.  However, in the Occupational 

Safety and Health Administration’s (“OSHA”) Cotton Dust decision (American Textile Mfrs. 

Institute, Inc. v. Donovan, 452 U.S. 490 (1981), available at 

http://biotech.law.lsu.edu/cases/adlaw/cotton.htm), the Supreme Court interpreted 

technologically and economically feasible as meaning reduction of the risk from cotton dust 

could be required at a cost of $2.7 billion because “nothing in” OSHA’s study “indicates that the 

cotton textile industry as a whole will be seriously threatened,” although segments of the 

industry would be put out of business.  Id. at 536.  RMA has concern that the use of these 

stringent criteria in the proposed regulation where the risk is, by definition, not necessarily 

significant is excessive, unwarranted, and unnecessary to protect human health and the 

environment.  
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X. RMA recommends that the final rule set a concentration-based limit that 

exempts chemicals not intentionally added, unless the regulator demonstrates a 
significant risk. 

 
Tires may include industrial minerals that have chemicals in them that are not 

intentionally added.  For example, talc may be used or added intentionally in the manufacture of 

some tires, however the chemicals or other fibers that may be present in trace concentrations in 

the talc (e.g., asbestos) are not added intentionally and cannot be removed.  This provision places 

the burden on the tire manufacturer.  

The proposed rule does not apply to an unintentionally-added chemical or chemical 

ingredient that is not known by the producer to be present:  

 if due diligence is exercised to obtain knowledge of any chemical or chemical 
ingredient that might reasonably be expected to be present, intentionally or 
unintentionally, by taking reasonable steps to obtain and apply knowledge of:  

o the source, composition and chemicals and chemical ingredients contained 
in all raw  material and recycled feedstocks, components and processing 
agents used in the formulation or assembly of the consumer product, an 

o the manufacturing processes used to produce the product, including 
chemical reactions likely to occur during the manufacturing processes; 

 if the producer cannot reasonably be expected to know of the presence of the 
unintentionally-added chemical or chemical ingredient in the product under all the 
facts and circumstances; 

 the burden is on the producer if requested by the Department; and  
 if the producer does have knowledge of the presence of one or more unintentionally-

added chemicals in the product, the producer provides the information, upon request, 
to the Department and any known responsible entity for the product.(§ 69301) (p. 4-
5) 

 
The proposed regulation improperly equates knowledge of the presence of chemicals 

with exposure that results in a significant risk.  RMA recommends that the proposed rule should 

set a concentration-based limit that exempts chemicals not intentionally added, unless the 

regulator demonstrates a significant risk.  The limit should be product specific and the 

Department must demonstrate that the risk is significant (greater than 1 in 10,000 lifetime risk).  

Many materials used in tires are from natural sources (talc, metals, natural and renewable oils) 

whose composition varies depending on many factors that cannot be controlled by tire 

manufacturers.  As a result, it is impossible for tire manufacturers to know a 100% exact 

composition of the natural sources used in the manufacturing process.  A requirement to test each 
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natural source for its composition prior to using the material would be prohibitively expensive 

and time consuming.   

XI. Risk Issues 
 

A. The hazard trait definition contained in the proposed regulation is vague and 
provides little or no guidance as to what is or is not subject to regulation. 

 
The proposed rule contains a rebuttable presumption that if a chemical exhibits a hazard 

trait and the chemical is reasonably expected to be in products, then there is exposure and risk.  

A hazard trait is defined by the Department of Toxic Substances Control who has not yet 

promulgated a regulation to define hazard trait.  In the interim, initial hazard traits are: 

Carcinogenicity or reproductive toxicity, Mutagenicity,24 and Chemicals that have been 

determined by EPA to be persistent bioaccumulative toxic chemicals (BPT). 

RMA recommends that the Department should only evaluate the composition (nature and 

concentration) of a tire as it is received and used by the customer, not the raw materials used in 

tire manufacturing.  Additionally, we believe that the rebuttable presumption will result in the 

presumption that the consumer/public is exposed to every chemical with a hazard trait that is in 

tires.  The Department has failed to explain what would rebut the presumption that there is 

exposure if a chemical exhibits a hazard trait and is reasonably expected to be in products. The 

rebuttable presumption that the chemical or product is subject to regulation by the mere presence 

of a carcinogen, reproductive toxicant, a mutagen or a PBT, abandons risk management and 

assumes exposure and risk.  If adopted, the rebuttable presumption will require tire 

manufacturers or RMA to petition California and that petition must prove with clear and 

convincing evidence to the satisfaction of DTSC that there is no exposure.   

B. The SCPA proposed regulation is inconsistent with other environmental and 

health and safety statue that requires proof of at least risk 

The existing federal regulatory framework generally considers lifetime cancer risk levels 

of 1 in 10,000 or less to be “safe”25 and does not regulate when the risk is less than 1 in 1 

                                                 
24 Based on EU category 1A or 1B under Annex VI, part 3 of the EU regulation.  
25 Natural Resources Defense Council v. EPA, 824 F.2d 1146, at 1164-65 (D.C. Cir. 1987) (unanimous en 

banc decision, involving the Clean Air Act).  Similarly, the 1 in 10,000 risk level is considered to be a “safe” in EPA 
Superfund cleanups (40 C.F.R. § 300.430(e)(2)(i)(A)(2); EPA, National Oil Pollution and Hazardous Substances 
Contingency Plan , 55 Fed Reg. 8,666, at 8,752 (1990) (“1990 NCP). Upheld in Ohio v. EPA , 997 F.2d 9520, 1532. 
(D.C. Cir., 1993), 36 ERC 2,065, 20,075-76 and EPA drinking water standards (40 C.F.R. § 141.32(e)(45) which 
states that 0.5 ppb of PCBs in drinking water (which corresponds to the 10-4) is “safe." ( See also Drinking Water; 
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million.  However, regulatory action may be required when the life time cancer risk is between 1 

in 1 million to 1 in 10,000, based on a fact-specific balancing of factors, including costs.  For 

non-cancer effects, the federal government uses non-cancer thresholds to derive regulatory 

levels.  

The Federal government also uses the assumption that at low doses the harm reduces on a 

one to one basis as exposure decreases to “generate what is sometimes considered an upper 

bound on cancer risk. Although the actual risk cannot be known, it is thought that it will not 

exceed the upper bound, might be lower, and could be zero.”26 As noted in a seminal risk 

assessment decision,"[w]hen the administrative record reveals only scant or minimal risk of 

material health impairment, responsible administration calls for avoidance of extravagant, 

comprehensive regulation. Perfect safety is a chimera; regulation must not strangle human 

activity in the search for the impossible."27  

Similarly, the California Proposition 65 “no significant adverse risk level” is set at a 1 in 

100,000 risk level.  Even Proposition 65 only listed unbound airborne carbon black, as a 

carcinogen.  The European Commission states that the precautionary principle “can under no 

circumstances be used to justify the adoption of arbitrary decisions,” “must not be 

disproportionate to the desired level of protection,” and “must not aim at zero risk.”28  Thus, the 

existing regulatory frameworks place limits on risk reduction, particularly when the cost 

increases without a commensurate degree of risk reduction. 

The SCPA proposed rule method of determining which chemicals and products should be 

priority chemicals and priority products would result in a very large number of chemicals 

needing to be assessed.  As a result, the cost would be enormous because the universe of 

potentially impacted chemicals is so large that most products are likely to have an assessment 

triggered.  RMA recommends that the proposed regulation screen chemicals based on exposure, 

size of the exposed population, and the risk (i.e., population risk). 
                                                                                                                                                             
National Primary Drinking Water Regulations-Synthetic Organic Chemicals and Inorganic Chemicals; National 
Primary Drinking Water Regulations Implementation , 57 Fed. Reg. 31,776 (1992) (final rule)).  

26 National Research Council, Science and Judgment in Risk Assessment at 65 (1994), available at 
http://www.nap.edu/openbook.php?record_id=2125&page=65 (emphasis added) (Last viewed October 29, 2010). 

27 Industrial Union Dep’t. v. API, 448 U.S. 607 (1980). 
28 Communication on Precautionary Principle / COM/2000/0001 final (February 2, 2000), available at 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52000DC0001:EN:HTML) (Last viewed Aug. 1, 
2010 (Text of the Communication on Precautionary Principle”). 
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XII. Chemical Prioritization Process  

A. The Process to develop the list of priority chemicals provides no articulable 

standard for selecting priority chemicals 

1. Chemicals Under Consideration 

The Department determines Chemicals under Consideration based on consideration of: 

(1) chemical and physical properties; (2) adverse public health impacts (including impacts on 

sensitive subpopulations); (3) adverse ecological impacts; adverse environmental impacts 

(including bioaccumulation, biodegration, greenhouse gas emissions, and emission of particulate 

matter); dispersive volume information; and lifecycle exposure.  (§ 69302.3) (p. 30 -35).  RMA 

has concern that these criteria could be used to categorize every chemical in tires as a priority 

because the list includes the likelihood of particulate matter (PM) emissions, which could be 

used to prioritize tires as a priority product. 

The rule does not describe what weight is to be placed on these factors (particularly the 

impact on sensitive subpopulations).  Additionally the process fails to take into account the 

benefit of a product. Also, there appears to be no method of deciding that the chemical should be 

removed from the list of Chemicals under Consideration.  As drafted, the factors to determine 

Chemicals under Consideration are so broad that virtually every chemical or product could be 

placed on the list.  The process by which Chemicals under Consideration are based on does not 

include any sort of regulatory bright line.  Conceptually, every chemical (and product) could 

eventually be considered a Chemical under Consideration.   

 

XIII. RMA recommends that the proposed regulation include a workable definition of 

de minimis that is based on actual exposure and risk 

RMA supports the inclusion in the proposed regulation of a de minimis exemption with a 

default level of 0.1%.  However we have concerns about the de minimis exemption which states, 

“in no case, shall the de minimis exemption be allowed for chemicals, materials, or substances 

manufactured or engineered at the nanoscale, or which contain nanostructures, or are considered 

to be a nanomaterial.”  (§ 69303.2 (d) (3)) (p. 39).  This definition will result in the concentration 

that triggers the de minimis exemption being zero for many chemicals. 
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A. Potential Application to Tires 

Tires are highly engineered products that contain chemicals.  The sheer number of 

chemicals and other substances in tires will require a huge number of assessments. 

1. Application to carbon black 

Carbon black makes up roughly thirty to forty percent of the chemical composition in 

tires.  RMA recommends that carbon black in tires should be exempt from the proposed 

regulation.  We have concern that as drafted, the proposed regulation may not exempt carbon 

black.  

According to California Proposition 65, carbon black is listed as a carcinogen if it is 

inhaled and it is respirable particle size.  This engineered nanomaterial exception to the 

exemption should not be applied to carbon black, although some carbon black particles are 

nanosized (the diameter of the particle is less than 0.1 micron or 0.1 of millionth of a meter in 

diameter) during the manufacturing process, carbon black used in the manufacture of tires is not 

a nonmaterial.   

California’s rationale for not exempting nanomaterial does not apply to carbon black. 

California proposed not to allow nanomaterials to be exempt “[b]ecause nano-related materials 

operate and can be harmful or potentially harmful in such small sizes and small quantities.”29  

Also, California was concerned that existing regulatory limits were not based on nanosized 

particles. 

Carbon black particles used in the manufacture of tires are not engineered to be this size, 

it is simply that the normal process of manufacturing carbon black (a long used and not a 

nanomaterial manufacturing process) involves the temporary existence of nanoparticles.  Thus, 

the purpose of the engineered nanomaterial exception is to address new engineered particles, not 

particles which the regulatory scheme has long addressed.  

Carbon black regulatory limits are based on the carbon black (with a distribution of 

particle sizes that has always included very small particles).  Thus, unlike new, engineered 

products, regulators and regulatory reviews have always included nanosized particles and, 

therefore, the effects measured have always been based on exposure to nanosized particles.  In 

fact, National Institute Of Safety and Health’s (NIOSH) Managing the Health and Safety 

 
29 Initial Statement of Reasons, R-2010-05 at 56 

 24



Comments by the Rubber Manufacturers Association 

 
Concerns Associated with Engineered Nanomaterials repeatedly documents that carbon black is 

much less harmful than engineered nanomaterial.  California Proposition 65 only designated 

unbound carbon black particles as a carcingogen.  In reaching this decision, California concluded 

that carbon black was bound in the rubber of tires and other products.  Thus, only unbound 

carbon black of respirable size was listed.  This determination should be incorporated into the 

proposed regulation, not be undone by it.  Nothing in the current language allows for limitations 

on the characterization of the route of exposure.  The proposed regulation exempts nanomaterial 

from any exemption.  Thus, all products that contain carbon black that is bound should be 

exempt from the proposed regulation. 

 
XIV. Priority Product Notification 

 
The de minimis exemption also does not apply if the Department has reliable information 

that shows the Priority Chemical to be harmful or potentially harmful in concentrations below 

the de minimis level.  (§ 69305.3 (d)(2)(A)) (p. 51). The Department can grant a modified de 

minimis exemption if a priority chemical is found at/below the de minimis level in numerous 

products, is “commonly used on a frequent basis” and “reliable information” shows aggregate 

exposures to be possibly harmful even at below the de minimis level.  (§ 69305.3 (d)(3)) (p. 52). 

These exceptions to the exemption would result in the de minimis exemption not applying to 

tires or the chemicals in tires. 

The burden is on the State to show that the priority chemical is harmful or potentially 

harmful in concentrations below the de minimis level.  However, the criteria used to determine 

the applicability of the exemption (i.e., prove to the “Department’s satisfaction”) are 

extraordinarily broad and vague.  RMA recommends that the final regulation specify that the 

cumulative impact of “numerous products” commonly used on a frequent basis should be based 

on average exposure and the data indicating that the same individuals are exposed on a frequent 

basis.  Additionally, reliable information should be interpreted to mean information that meets 

the normal test of scientific reliability.  There is no basis provided in the proposed regulation for 

judging the reasonableness of the Department’s decision-making. 

RMA recommends that the Department revise the factors used to identify Products under 

Consideration.  Products under Consideration are identified by evaluating various factors ranging 

from the volume placed into commerce in California, the potential to be exposed to the Priority 
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Chemical during the useful life, the end of life disposal of product, and the product uses or 

management or disposal that could result in the Priority Chemical being released into the 

environment. (§ 69303.3) (p. 40-41).  This provision brings into the decision making any 

emissions that may occur in the use of tire-derived fuel.  Application of these criteria is 

impossible to judge without a concrete methodology.  The language proposed by California is 

vague, undefined, arbitrary, capricious and subject to unequal and arbitrary application.   

 

XV. Priority Products 

RMA has concern about identifying priority products by evaluating relative degree of 

threat to public health or the environment.  Priority Products are identified by evaluating the 

“relative degree of threat . . . to public health or the environment.”  Those that pose the greatest 

threat, are most prevalently distributed in commerce and used by consumers and for which there 

is the greatest chance for consumers to be exposed to chemicals in quantities that can cause harm 

will be classified as Priority Products. (§ 69303.4) (p. 42) 

Tires are widely used in the U.S.  There is a likelihood that there may be exposure to 

chemicals in tires.  The question is whether the chemicals in tires present the greatest threat and 

are in quantities that cause harm.  The general description concerning which products are to be 

classified as Priority Products is vague and seems, at best, to place more emphasis on exposure 

than risk.  That is, risk is not mentioned (only threat) and the other factors mentioned are 

prevalence of distribution and the greatest chance for consumer exposure.  RMA recommends 

that the proposed regulation require the calculation of the average risk, denote the size of the 

population likely to be exposed and calculate the population risk (e.g., average risk times the 

population, e.g., one additional cancer in California over a life time). 

 
XVI. RMA has concern that the Alternative Assessment Work Plan fails to take into 

account that for some products there may be no chemical substance nor a 
necessary or possible redesign. 

 
Under the proposed regulation, the Alternative Assessment Work Plan must include what 

types of alternatives a company is intending to assess:  substitution, redesign using less of a 

chemical, or redesign using a different material; methodologies used to assess those alternatives; 

and outlining the approach for completion of each major Tier II AA task, including analyzing 

data, evaluating alternatives and making a final decision. (§ 69305.4) (p. 53-54).  The proposed 
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rule does not seem to contemplate that for some products; there may not be an alternative 

chemical substance that can be substituted for a chemical in the product.  Also, the proposed 

regulation suggests that the California regulators have the expertise to redesign complex 

consumer products without losing functionality or critical attributes (such as safety), degrading 

the product, or otherwise inadvertently increasing risk of exposure to certain chemicals.   

 

XVII. Additional Comments 

A. RMA does not support the requirement that products require labeling 12 

months after submitting a Tier II report. 

RMA has concern about the labeling requirements in the proposed regulation.  Under the 

proposal responsible entities are required to make product information available to consumers 

through labeling.  Labeling is required within 12 months after a responsible entity submits a Tier 

II Report.  (§ 69306.3) (p. 66-67).  The Department also can determine, based on public health 

issues, that a company must provide consumer information on selected alternatives. (§ 

69306.3(e)) (p. 67).  This provision provides that after requiring an alternative product, the 

regulator may still require labeling.  RMA recommends that the final rule should provide that an 

alternative may consist of no changes to the design of the product, but the inclusion of a warning 

label.  We also recommend that tires should be exempt from labeling requirements under the 

proposed regulation.   

B. RMA has concern that the proposed regulation provides the Department 
broad discretion to impose limitations on use or sale of a product without due 
process. 

 
The proposed regulation grants the Department broad discretion to impose regulatory 

responses it determines are necessary to limit exposure and reduce the level of hazards imposed 

by a Product or component. (§ 69306.6) (p. 71-72).  For example, the Department may impose 

any of the following regulatory responses: (1) requiring engineered safety measures to control 

access to or limit exposure to the Priority Chemical in the product; (2) placing restrictions on the 

use of the priority chemical that is contained in the product or requiring the responsible entity or 

manufacturer to initiate a green chemistry research and development project, or fund a green 

chemistry challenge grant using green chemistry principles.  As noted above, manufacturer’s 

must prove by clear and convincing evidence to the satisfaction of the Department that there is 

 27



Comments by the Rubber Manufacturers Association 

 
only a de minis risk.  The combination of burdens effectively eliminates a manufacturer right to 

petition its government and, thus, may deprive manufacturers of their ability to sell products 

without a meaningful opportunity to have a neutral and unbiased decision maker. 

Also, the proposed rule requires that the Tier II AA must be completed by, and the AA 

Work Plan and AA Report prepared by, either: 

(i) a qualified third-party assessment entity that must demonstrate, among other things, 

independence and a lack of affiliation with any responsible entity, manufacturer, consortium of 

manufacturers or trade association; OR 

(ii) a qualified in-house assessment entity.  (§ 69308) (p.79-80) 

This provision should be eliminated in its entirety as a violation of due process and a 

limitation on manufacturer’s or their trade association’s freedom to petition their government.  

The term “independent” is not well defined and the implication is that any risk assessor who has 

worked for a manufacturer or its trade association might be disqualified.  It is unprecedented to 

bar the use of a consultant in a regulatory proceeding because of a prior affiliation with a 

responsible entity.  RMA is unaware of any existing or proposed rule in the United States or any 

other democracy that bars a company the right to choose the technical expert.  It is the content of 

the scientific submission, not the prior association of the consultant that is relevant.  This attempt 

to blacklist any consultant that has every worked for industry is a thinly veiled attempt to only 

have submissions from consultants who previously worked with the State or federal government.  

Such a biased approach is a fundamental deprivation of due process. In essence, the State is 

asserting the right to require manufacturers and their trade associations to use only experts who 

agree philosophically with the State of California.  As a practical matter, this requirement would 

be very time consuming and expensive since it would significantly limit the pool of available 

consultants. 

In summary, these requirements effectively deprive manufacturers of their right to 

effectively advocate their position to the State and will as a practical matter, deprive 

manufacturers of their right to a fair hearing.  RMA recommends that the provision concerning 

independent consultants be deleted and the burdens on the manufacturers be significantly 

lessened.  In some situations (e.g., with regard to unintended chemicals in products) the burden 

of proof should be on the government.  
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C. RMA has concern that the time requirements for dispute resolution 

processes are too short. 

1. Dispute Resolution 

The proposed regulation provides companies 15 days following “notice or website 

posting” of the Department’s decision to request an informal dispute resolution process.  If a 

request for an informal dispute resolution process is not made within 15 days, than Department’s 

decision is final. (§ 69307.1) (p. 76-77).  RMA strongly believes this time frame is too short for a 

response that has significant regulatory impact.  We recommend that responsible entities have at 

least 30 days to request an informal resolution process. 

2. Informal Dispute Resolution Procedures 

If a responsible entity or manufacturer does not agree with the outcome of the informal 

dispute resolution process, they can request a review by the Director within 30 days of 

completion of the informal dispute resolution process. (§ 69307.2) (p. 77).  Again, RMA 

suggests that the time to appeal a decision of the informal dispute resolution process is too short.  

We recommend that manufacturers or responsible entities are given at least 60 days to request a 

review. 

3. Formal Petitions for Review Procedures 

Responsible parties or manufacturers must file a formal petition for review to the 

Department within 30 days of the determination, for disputes arising under sections 69306.3(e), 

39306.4(b), 69306.5, 69306.6 or 69306.7.  The Department will either grant or deny the petition 

for review within 60 days of the filing of the petition.  A final petition for review is a prerequisite 

to seeking judicial review of the Department’s decision. (§ 69307.6(e)) (p. 79).  Again, RMA 

argues that the time period for appeal is too short.  If a manufacturer or responsible entity does 

not file a petition for review within the 30 day time period, then the Department’s determination 

is considered final and is not subject to additional dispute resolution.  The 30 day time period to 

file a formal petition for review is too short considering the ramifications if the petition is not 

filed within 30 days.  
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XVIII. Confidentiality of Information 

A. Assertion of a claim of confidential information 

A company seeking confidential treatment of information in the proposed regulation must 

file a public (redacted) and private (complete) copy of the full filing, label such as “Trade 

Secret” and/or “Confidential”, and give factual and legal basis for such treatment.  The 

Department reserves the right to ask for additional information, review claims, and deny claims 

(providing 30 days for judicial review) (§ 69310.1-69310.5) (p. 87-91).  Requiring upfront 

justification for confidential treatment is very burdensome.  More importantly, TSCA has been 

implemented for 34 years and the information previously reported was reported based on an 

expectation of confidentiality.  EPA’s long-standing practice and interpretation of the statute is 

not to require the upfront substantiation of a CBI request. 

The proposed regulation requires responsible entities to submit information on the 

volume of chemicals used and the volume of production.  RMA argues that this information is 

CBI.  We have concern that if this information is not given CBI status, other tire companies 

could learn of “secret” ingredients used in one company’s production process or of production 

information which may put U.S. jobs at risk.   

B. Support of a Claim for Trade Secret Protection 

The proposed rule stipulates that for claims that information is a “Trade Secret,” a 

company must provide extensive substantiating information, including a description of the 

allegedly protected information, the period of time for which the protection is claimed, measures 

taken to safeguard the information, and the nature and extent of the harm that would be caused if 

information were made public. (§ 69310.4) (p. 88-89).  California Health and Safety Code § 

25257 of the California enabling legislation for the proposed regulation, unfortunately provides 

that the party seeking to have information designated a trade secret must provide support for the 

claim.   

However, this section of the California enabling legislation does not describe what level 

of support.  We recommend that confidentiality should be granted to Confidential Business 

Information, which is, arguably, broader than trade secrets.  That is, information on production 

of tires and other business information should be confidential (as NHTSA has determined). 
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C. Departmental Review of Trade Secret Claims 

For “Trade Secret” claims, the Department can request additional information from a 

company within a time period determined by the Department.  If the company fails to provide 

the requested information, the Department will notify the company that the information will be 

disclosed within 30 days.  Thus, the burden is on the company seeking trade secret protection to 

defend any trade secret claim brought by a requesting company if the Department denies a 

requesting company’s request for trade secret protection under § 69310.5.  During the 30 day 

time period, the company can either correct the deficiency or seek judicial relief.  RMA argues 

that the time frames for responding to the Department are too short. 

 RMA supports the provision that if the Department receives a request under the CA 

Public Records Act for disclosure of a trade secret, it must notify the “protecting” company of 

the request and, unless it was previously determined by the Department, the Department must 

decide within 60 days of the request whether such information is protected (but no sooner than 

30 days following notice to the protecting company).  We also support the provision that a 

protecting company may file an action for injunctive relief within 30 days if the Department 

determines there is insufficient justification for trade secret protection. (§ 69310.5) (p. 90) 

 

XIX. The cost of complying with the proposed regulation (as written) is enormous for 
tire companies and will have significant adverse economic impact with little 
meaningful benefit to public health or the environment 

 
The Department must consider the cost and benefits of the proposed regulation.  The 

enabling statute explicitly requires that the Department to “minimize costs and maximize 

benefits for the state’s economy.” CA Health and Safety Code § 25252 (b)(2).  The proposed 

regulation is the most aggressive program to manage chemicals in consumer products in the 

world.  Given the current economic challenges to the state of California and its business 

community, the Department must be realistic and pragmatic in assigning costly responsibilities 

that provide little or no benefit.  The proposed regulation imposes layer upon layer of additional 

cost on companies, and impedes innovation and technology transfer.   

The proposed regulation is extremely burdensome to the tire manufacturing industry.  

The cost to conduct the chemical assessments will be enormous and implementing chemical 

substitutions in tires will be extremely time consuming.  The Department has presented no 
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evidence that demonstrates that the scheme proposed by the state of California is needed or 

feasible.   

Furthermore, the tire industry is a worldwide market.  The requirements of the proposed 

rule will increase the costs of production outside of the United States.  The stringent 

requirements to demonstrate de mininis risk not from just use of the use of tires in the United 

States, but from releases outside the United States is likely to result in claims that these 

requirements violate the rules of the World Trade Organization and the North American Free 

Trade Agreement.   

Again, RMA submits that the proposed rule does not “minimize costs and maximize 

benefits for the state’s economy, creates an unfair trade practice, and is likely to lead to 

protracted and expensive international trade disputes.30  As a result, RMA urges California to 

exempt tires from the proposed regulation.   

XX. Conclusion 

The tire industry supports sustainable product production and developing methods to 

reduce the risks of exposure to chemicals used in products.  However, the proposed rule is an 

extreme departure from the norm of chemical regulation.  It grants virtually unreviewable 

authority to the Department to require substitution of chemicals in tires that may force tire 

manufacturers not to sell tires in California.  The burden of prove and the lack of discernible 

standards for decision making are likely to result in arbitrary and capricious decisions and 

enormous costs.  As written, the proposed rule is un-implementable.  The Department must 

completely revise this regulation in a manner that; (a) is consistent with the generally accepted 

approach to regulating risk in the United States, (b) minimizes costs and maximizes benefits for 

the state’s economy; (c) is protective of human health and the environment without depriving 

manufacturers of their ability to inform, educate and advocate a more reasonable approach to the 

State; and (d) does not exert extraterritorial authority over the local environmental impacts of 

manufacturing that occurs outside of the State. 

                                                 
30 It is beyond the scope of this comment to analyze in detail potential international trade disputes.  

However, the European Communities requested consultations with Brazil on the imposition of Brazil national and 
Brazil state measures that adversely affect exports of retreaded tires from the EC to the Brazilian market. World 
Trade Organization, Dispute Settlement: Dispute DS332, Brazil — Measures Affecting Imports of Retreaded 
Tyres, available at <http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds332_e.htm>.  The arbitration board 
found the national Brazil's import prohibition on retreaded tyres and Brazilian State of Rio Grande do Sul laws 
regarding retread tires were inconsistent with the provisions of the WTO.   
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RMA again thanks the California Department of Toxic Substances Control for this opportunity 

to comment on the proposed regulation.  Please contact me at (202) 682-4836 if you have 

questions or require additional information.  

 
 
Respectfully Submitted, 

 

 
Sarah E. Amick 
Environmental Counsel 
Rubber Manufacturers Association 
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Regulations Coordinator 
Department of Toxic Substances Control, Regulations Section 
PO Box 806 
Sacramento, CA 95812-0806 
 
SUBMITTED BY ELECTRONIC MAIL TO GCREGS@DTSC.CA.GOV 
 
The American Chemistry Council (ACC) submits the attached comments relative to the Department of 
Toxic Substances Control’s (DTSC) proposed Safer Alternatives Regulation of November 16, 2010 (DTSC 
reference number R-2010-05). As an active member of the Green Chemistry Alliance (GCA), we support 
GCA’s comments on the November 16 proposed regulation. 
 
ACC notes that many changes in the proposed regulation would create a clearer, more rational approach to 
chemical and product prioritization and to assessment of potential alternatives. Using our November 1 
comments as a framework (enclosed), the attached comments identify changes in the November 16 draft 
that ACC supports, as well as areas that require additional consideration or clarity. As DTSC has not 
formally responded to our November 1 comments, we ask that these two sets be considered together for 
this comment period. Please do not hesitate to contact me or Jay West on ACC’s staff if you have any 
questions. 
 
Sincerely, 

 
Michael P. Walls 
Vice President 
Regulatory and Technical Affairs 
 
CC: 
Linda Adams, Secretary, CalEPA  
Cindy Tuck, Undersecretary, CalEPA  
Patty Zwarts, Deputy Secretary, CalEPA 
John Moffatt, Legislative Affairs, Office of the Governor 
Scott Reid, Cabinet Secretary, Office of the Governor

Maziar Movassaghi, DTSC 
Jeff Wong, Chief Scientist, DTSC 
Odette Madriago, Chief Deputy, DTSC 
Hank Dempsey, Special Advisor, DTSC 
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ACC COMMENTS ON THE PROPOSED DRAFT REGULATION FOR SAFER 
CONSUMER PROUDCT ALTERNATIVES (R-2010-05) 

 
December 3, 2010 

 
Prioritization Process for Chemicals of Concern. DTSC has made changes that better describe a 
systematic prioritization process for identifying chemicals of concern, as called for in the 
authorizing legislation. ACC supports the addition of the new §69302.3(b)(2), which identifies 
those chemicals and chemical ingredients that are both reasonably expected to be present in 
consumer products and that have the greatest potential to adversely impact human health and the 
environment. Also, ACC supports the use of regulation by another entity as an applicability factor 
as described in §69301(b)(5), but we note that it is also used as the final chemical prioritization 
factor (§69302.3(a)(4)). The application of this factor is unclear, and we request that DTSC clarify 
its use. This same lack of clarity applies to product prioritization process, and we request clarity 
there as well. 
 
ACC notes that §69301.1(6) provides a definition of "adverse health impacts" that includes 
“epigenetic toxicity” and “organ, tissue or cellular toxicity not otherwise described”. “Epigenetic 
toxicity” is not defined well enough for inclusion as an adverse health impact. Manufacturers will 
not know what DTSC expects them to report or evaluate. Also, the term "organ, tissue or cellular 
toxicity not otherwise described" is overly broad and encompasses an enormous universe of 
endpoints. We incorporate by reference comments provided on September 13, 2010, by ACC to 
the Office of Environmental Health Hazard Assessment (OEHHA) regarding its proposed 
framework for the Toxics Information Clearinghouse. Those comments provide additional detail 
on these issues. ACC recommends that both terms be removed from the definition of “adverse 
health impacts.” 
 
With regard to chemical prioritization, ACC has a number of concerns with the revisions to the 
definition of “hazard trait” (§69301.1(a)(44)(A)(2)(d-f)). The term has been modified to 
automatically include chemicals listed under §§303(c) and 303(d) of the Clean Water Act, as well 
as chemicals “included in the United States Environmental Protection Agency’s Existing 
Chemicals Action Plan list.” 
 
By definition, the chemicals listed under the Clean Water Act are already regulated. More to the 
point, they are specific chemicals, not characteristic hazards (such as carcinogenicity or 
persistence) identified in §69301(a)(44)(A)(2)(a-c). As a result, their inclusion in the definition of 
hazard trait duplicates existing regulation and conflicts with the direction of the authorizing 
statute. 
 
It is not clear what DTSC intends by the reference to the U.S. EPA’s “Existing Chemicals Action 
Plan list.” To date, EPA has published eight Chemical Action Plans (CAPs), which are simply an 
indication of the Agency’s intention to take possible regulatory action at some future date. The 
CAPs are not final regulatory actions. The CAPs may refer to particular hazard traits for the 
subject chemicals, but they are not consistent statements of a hazard trait that would otherwise 
subject a chemical to regulation under DTSC’s proposal. 
 
If DTSC intended to refer to EPA’s proposed regulation to establish a list of chemicals of concern 
under §5(b)(4) of the Toxic Substances Control Act, which is referenced in some of the existing 
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CAPs, ACC notes that the §5(b)(4) proposal has not even been published for public comment, 
much less made final. Indeed, to date EPA has never used its §5(b)(4) authority. In ACC’s view, 
DTSC’s draft regulation should eliminate the new reference to the “Existing Chemicals Action 
Plan list.” 
 
Further affecting the prioritization process, we note that new language has been added at 
§69301(b)(4)(B) that would result in significant limitations on application of the definitions for 
“intentionally added” and “unintentionally added.” The new language would exclude from 
“unintentional” chemicals and chemical ingredients in recycled feed stock, or a component or 
processing agent, unless there is a lack of awareness of the presence of the chemical after taking 
“reasonably feasible steps to obtain knowledge of any chemical or chemical ingredient that might 
reasonably be expected to be present.” We are concerned that considerable ambiguity in this new 
language will discourage the use of recycled feed stocks, which is clearly at odds with any notion 
of materials efficiency. It is completely unclear what constitutes “reasonably feasible steps” and 
how a responsible entity can comply with the “might reasonably be expected” standard. We 
recommend that DTSC either delete or modify this language to clarify the noted phrases and 
ensure that recycled feed stocks are not de-selected and that responsible parties using recycled 
feed stocks can understand how to comply with the regulation. We note that the same general 
concerns apply to components of assembled products as well. 
 
Bulk Chemicals. As we have clearly pointed out in previous comments, the authorizing statute 
clearly states that the intent is to examine chemicals in consumer products, not bulk chemicals. 
This intent is reflected in the parts of the California Health and Safety Code (CHSC) that describe 
the prioritization process (CHSC §25252(a)(1)), the alternatives analysis (§25253(a)(1)), and the 
regulatory responses (several references to “in the consumer product” in §25253(b)). We note that 
DTSC has modified the definition of “chemical” to be consistent with the CHSC and support those 
changes. Also, DTSC has modified the definition of “consumer product” to address the treatment 
of bulk chemicals (§69301.1(22)). New language excludes chemicals “not packaged, and placed 
into the stream of commerce in California, as an individual chemical.” Presumably this language 
applies to intermediates, and we support that interpretation. However, we believe that DTSC’s 
intent, consistent with the authorizing statute, should be clarified by adding the phrase “for sale at 
retail” after “not packaged”. 
 
“Responsible Entity” Definition. ACC appreciates the changes made to the definition of 
“responsible entity” (§69301.1(72)). Eliminating numerous entities in the consumer product value 
chain will create less potential for supply chain disruptions and duplication of effort. However, 
further clarity is needed and could be readily attained by adopting a definition of “manufacturer” 
(one of the responsible entities) consistent with the Fair Packaging and Labeling Act (FPLA; 15 
U.S.C. §§1451-1461). For products manufactured in a foreign country and imported into the US, 
FPLA requires that the entity that receives the product shipment in the US must assure that the 
product carries US-compliant labeling that identifies the entity for which the product is 
“manufactured for” or “distributed by.” It is practical for DTSC to start with the entity identified 
on the product label pursuant to FPLA requirements as an initial point of contact for imported 
products rather than assign the duty to comply to a foreign manufacturer or retailer. 
 
Use of Consortia. DTSC has inserted new language at §69301.3(a)(2) that makes the option to act 
through a consortium, trade association, or other entity more explicit, consistent with our 
November 1 comments. ACC supports this change. 
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Duty to Comply Provisions. DTSC has deleted the problematic language at §69301.4(c)(1) of the 
September draft that would have broadened the applicability of the proposed regulation beyond 
Priority Products to “one or more of the products that the entity places into the stream of 
commerce in California.” ACC supports this modification.  
 
Tier I Alternatives Assessment. DTSC has eliminated the Tier I Alternatives Assessment from 
the November 16 draft regulation. This provision essentially created a pre-market notification for 
consumer products, and would have created a significant disincentive to product innovation and 
efforts to get even the “greenest” products on the market. ACC supports this change. DTSC has 
also eliminated language that appeared in the September draft that would have required 
manufacturers to report on “any reduction(s) to adverse public health or environmental impacts.” 
We support the removal of this language. 
 
Alternatives Assessment Flexibility. ACC supports DTSC’s decision to retain language that 
allows the responsible entity to identify and focus only on those life cycle segments necessary for 
the alternatives assessment (§69305.2(4)). 
 
Alternatives Analysis Report a Single Document. DTSC has addressed the concern in our 
November 1 comments that information about the hazard and exposure dimensions of an 
alternatives analysis could be made public without also providing the equally critical information 
about performance, useful life, economic considerations, and resource use consequences. We 
support this change. 
 
However, we are concerned about new language in §69305.3(a)(2)(D) that makes evaluation of 
product function and performance the final stage of consideration in the alternatives analysis. ACC 
does not support this provision. It makes no sense for a responsible entity to invest in hazard 
characterization, exposure assessment, and multimedia life cycle analyses for potential alternatives 
that have not first been evaluated for product function and performance. We recommend that 
DTSC modify this section to put product function and performance considerations first in the AA 
evaluation and comparison process or to allow flexibility regarding when such evaluations are 
conducted. 
 
Exposure Exemption Unclear. Our November 1 comments noted problematic language that the 
Exposure Potential Assessment “is not required if none of the alternatives being considered 
contain a chemical that exhibits a hazard trait” (previous §69305.5(a)(2)(B)). We expressed 
concern about the impact of a final OEHHA approach to “hazard trait” that, based on what was 
presented in the August 2010 pre-regulatory discussion draft, includes an exhaustive list of 
toxicities, pathological observations, and other characteristics and conditions that may or may not 
be related to an adverse effect, and could even include non-adverse adaptive responses. It is likely 
that every substance, even the “greenest” of chemicals, would be captured by this list. Most 
notably, the OEHHA approach provides no means for a chemical to be classified as “non-toxic.” 
Unless the OEHHA approach is significantly improved in this regard, the Exposure Potential 
Assessment exemption would be meaningless. We requested that DTSC explain how the 
exemption from performing an Exposure Potential Assessment would work given such an 
enormous list of factors. DTSC has not addressed this concern, and the lack of clarity remains. 
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De minimis Definition and Application. DTSC has made changes to the definition of de minimis 
(§69301.1(26)) that address many of the concerns raised in our November 1 comments. We 
support the deletion of the material we identified at that time. 
 
We also note the application of the de minimis exemption in the newly added §69303.2(d)(3). 
While DTSC has changed the nature of this exemption from a request requiring DTSC approval to 
a notification, we still believe DTSC has created an unwieldy, cumbersome, and unnecessary 
burden by requiring affirmative testing of every product in the priority product category that 
intentionally uses the chemical of concern. It should be clear that the definition of a priority 
product includes presence of the chemical of concern above the de minimis level. A product 
containing a chemical of concern below the de minimis level should not be considered a Priority 
Product. For compliance and enforcement purposes, manufacturers should be expected to maintain 
records supporting the application of the de minimis exemption to their particular product. As 
noted in our November 1 comments, self-reporting on de minimis concentrations has been 
embraced by the United Nations and should be practiced similarly in California. 
 
Further, we object to the new language at §69303.2(d)(3)(D) that adds the concentrations of all 
chemicals of concern in a priority product that exhibit similar hazard properties to determine 
whether the de minimis exemption applies. What DTSC describes is not a scientifically valid 
approach, as different substances with similar hazard outcomes can act through very different 
modes of action. Moreover, this provision lacks clarity in that the implementation and 
enforcement would be extremely difficult as the nature of “the same hazard trait” will be difficult 
for DTSC and the regulated community to interpret, especially if there are no significant changes 
to OEHHA’s August 2010 proposal for a hazard trait framework. This new language should be 
struck from the draft. 
 
Definition of “Reliable Information.” Industry has repeatedly called for an information quality 
standard based on reliability, relevancy, and adequacy of data and other information. DTSC has 
made what we believe are positive changes to the definition of “reliable information” 
(§69301.1(a)(70)), such as studies that adhere to Good Laboratory Practices and follow the 
guidance for test methods and data quality outlined in the OECD’s internationally accepted 
Manual for Investigation of HPV Chemicals. While ACC supports these changes, we believe that 
the definition is still largely a list of types of information and says nothing about how decisions 
will be made to judge and weigh information based on its reliability. By confounding data quality 
with process, origin, and use characteristics of information, the proposed regulation’s standard for 
reliable information is weak and compromises the scientific basis of the entire regulation. 
 
As stated in our November 1 comments, ACC supports a “weight of the evidence” approach for 
evaluating the toxicity of chemical substances and other scientific questions pertaining to human 
health and the environment. This approach includes a data collection step during which available 
credible data are sought and a data evaluation step during which the relevance, quality, and 
significance of the data are weighted. In order to provide much needed clarity on how DTSC will 
use data and information to make prioritization and other decisions, we request DTSC’s discussion 
of existing policy guidance and practices regarding data quality criteria and data quality 
determination processes, along with a further discussion of how those policies and practices would 
be used in taking a weight of the evidence approach to the implementation of this regulation. 
 



 

5 

Exposure Elements Essential to Identify Priorities. In our November 1 comments, ACC 
supported language in §69302.4(b)(1) that said DTSC would consider “the potential for exposure 
to the chemical and the potential harm resulting from potential exposures.” We are concerned that 
this language has been removed and that DTSC is moving away from the robust, risk-based 
approach required by the authorizing statute. We request DTSC’s explanation for the deletion. 
ACC continues to support language retained in the November 16 draft that requires DTSC to 
consider frequency of use, concentration of the chemical of concern in the product, and chemical 
potency in priority setting decisions. 
 
Regulatory Duplication Exemption. As stated previously, ACC supports the use of regulation by 
another entity as an applicability factor as described in §69301(b)(5), but we are confused by the 
use of the same criterion as the final prioritization factor for chemicals and products. We ask that 
DTSC provide clarity on whether the regulatory duplication exemption will be used to determine 
applicability or as a factor in prioritization.  
 
We also support removal of language that would have required complete regulation during all life 
cycle phases in order to qualify for the regulatory exemption and the addition of language that puts 
the focus on “the same public health and environmental threats and exposure pathways that would 
otherwise be the basis for the chemical being listed as a chemical of concern or the basis for the 
product being listed as a Priority Product” (§69301(5)).  
 
Alternatives Analysis Work Plan. ACC supports the deletion of language in the September 
draft’s §69305.4(a)(2)(C) that would have required the identification of “any other Priority 
Chemical(s) that are, or reasonably should be, known to be in the Priority Product.” We noted that 
it was unclear how any manufacturer could comply with the “reasonably should be” standard, or 
even what that standard means. ACC also supports deletion of language in the September draft’s 
§69305.4 (a)(3) that also contains “reasonably should be known” language with regard to supply 
chain information.  
 
Alternatives Assessment Verifiers of Questionable Value. ACC supports the elimination of the 
September draft’s Article 8 from the November 16 draft. However, we continue to object to any 
mandatory requirement to use a third party verifier. Thus, ACC opposes new language at 
§69305.1(c) that continues to require a third party verifier. For AAs where third party assistance is 
sought voluntarily by the manufacturer, or where the company clearly lacks the in-house expertise 
to conduct the assessment, DTSC should establish a dispute resolution procedure for parties who 
believe their AAs have been improperly denied verification. Further, if DTSC decides to maintain 
the third party verification requirement, it is critical that such a dispute resolution procedure is 
established. 
 
Requirement to Consider Available Alternatives Analyses Unclear. Our November 1 
comments pointed to a lack of clarity around how responsible entities were expected to respond to 
alternatives analyses “available in the public domain and posted on the Department’s website that 
identify one or more safer functionally equivalent and technologically and economically feasible 
alternative(s)” (September draft §69305.4(b)(4)(A)(2)). DTSC has not responded to that comment. 
It is still unclear to what extent DTSC will expect a responsible entity’s alternatives analysis report 
to respond to these assessments, or the standard of quality that DTSC will use to determine that a 
public domain alternatives analysis should be a factor. DTSC should clarify the expectation, 
consistent with requirements of the Administrative Procedures Act (APA). 
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Conflict of Interest Criteria. ACC expressed concern over the practical workability of the 
conflict of interest language in the September draft’s §69305.2(3)(A)(5). Should DTSC insist on a 
verifying third party in the final regulation, it must provide additional interpretation of what this 
section means in practice. Otherwise, compliance will be nearly impossible. While ACC 
appreciates the substantial changes DTSC has made to the conflict of interest test for third-party 
verifiers, we believe “economic interest,” as currently defined in §69301.1(a)(31)(A), is an 
impossibly low threshold in this era of mutual funds and other sophisticated investment 
instruments wherein an individual may not easily or readily identify an economic interest in a 
particular entity. We encourage the Department to recognize the “economic interest” threshold in 
accordance with the recommended language provided by GCA for this definition. ACC also notes 
for the record that we continue to oppose the mandatory use of third party verifiers. 
 
Concerns Regarding CBI/Trade Secrets. ACC supports the reduction in the number of factors 
for substantiating trade secrets and narrowing the provision relating to hazard trait information. 
However, we remain concerned that DTSC has failed to respond to our (and GCA’s) comment that 
proposing that CBI/trade secret substantiation requirements include “estimated value of the 
information to you and your competitors” is inconsistent with California law. That the information 
has value, not its valuation, is all DTSC is authorized to ask. We are also concerned that the word 
“estimated” was removed from §69309.10(a)(7-8). Presumably DTSC now wants an exact dollar 
figure for each of these elements, the necessity and practicality of which raise significant 
questions, and we emphasize that these sections are inconsistent with the Uniform Trade Secret 
Act (California Civil Code §3426.1(d)). We urge DTSC to revisit the CBI/trade secret provisions 
and ensure consistency with existing legal precedent as mandated by the APA to prevent sensitive 
information from potentially being released into the public (and thus competitive) domain. 
 
Authority to Apply Regulatory Responses. ACC’s November 1 comments identified legislative 
history that questions the ability of DTSC to apply regulatory responses to regulated parties or 
products. DTSC did not respond to this comment, and we request that DTSC seek a legal opinion 
on this grant of authority point and then provide stakeholders an understanding of how the Agency 
interprets its authority in light of this legislative history. 
 
Economic Impacts of the Proposed Regulation. ACC believes that DTSC has not fulfilled its 
obligation to evaluate the economic impacts of the proposed regulation. Pursuant to the APA, 
DTSC must “assess the potential for adverse economic impact on California business enterprises 
and individuals, avoiding the imposition of unnecessary or unreasonable regulations or reporting, 
recordkeeping, or compliance requirements” in adopting any regulation (Government Code 
§11346.3(a); see also §11346.2(b)(4)(C) and §11346.5(a)(7)). The authorizing statute makes clear 
that the full evaluation must occur prior to submission of finalized regulation to OAL for review, 
and it seeks to assure “that the assessment is made early in the process of initiation and 
development of a proposed adoption” of a regulation (§11346.3(a)(2)). DTSC has not yet fully 
analyzed the economic impacts on California businesses. DTSC was required to conduct the full 
evaluation early in the development of the proposed regulation, and in failing to do so may already 
be in violation of Government Code §11346.3. We therefore ask that DTSC fully evaluate the 
economic impacts of the regulations as required by state law. 
 
Impacts on Small Businesses. DTSC has eliminated language in the September draft that 
acknowledged the compliance challenges faced by small business (previously §69311.2). Under 
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the APA, DTSC must include within the Initial Statement of Reasons a “description of reasonable 
alternatives . . . that would lessen any adverse impact on small businesses and the agency’s reason 
for rejecting those alternatives” (Government Code §11346.2(b)(3)(B)). The November 16 
proposed regulation fails to provide significant and independent alternatives that would lessen any 
adverse impact on small businesses. We repeat our November 1 request that DTSC provide 
adequate regulatory alternatives for small business and that DTSC provide a more a legally 
adequate explanation of how its proposed alternatives take into account impacts on small 
businesses. 
 



 
 
 
 
 
  
 
 
 
          MICHAEL P. WALLS 
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November 1, 2010 
 
Mr. Jeff Woled, Regulations Coordinator 
Department of Toxic Substances Control 
P.O. Box 806 
Sacramento, CA 95812-0806 
 
SUBMITTED BY ELECTRONIC MAIL 
 
 
Dear Mr. Woled: 
 
The American Chemistry Council (ACC) respectfully submits the attached comments relative to 
the Department of Toxic Substances Control’s (DTSC) proposed Safer Alternatives Regulation of 
September 13, 2010 (DTSC reference number R-2010-05). ACC and its member companies 
believe that consumers deserve to have confidence that the products they buy are safe when used 
for their intended purposes. ACC members invest significant resources in product and 
environmental stewardship and share a common commitment to advancing the safe and secure 
management of chemical products and processes. We believe that health, safety, and 
environmental protection policies are most effective when they incorporate risk-based priorities 
and cost effective decision-making. It is in this spirit that we offer our comments on the proposed 
regulation. 
 
ACC has actively and constructively engaged DTSC on the Green Chemistry Initiative for over 
three years. We are an active member of the Green Chemistry Alliance (GCA) and support GCA’s 
comments on the proposed regulation. We and our GCA partners have invested considerable effort 
to provide our best thinking about an approach that meets the requirements of the authorizing 
statute and fosters a rational, predictable, science-based regulatory environment. We are 
disappointed that the proposed regulations are divorced from the vision of the legislation that was 
signed into law and that DTSC’s chosen approach, as embodied in the proposed regulation, falls 
short of achieving the critical tests of clarity, necessity, authority, and consistency with California 
law. 
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While we appreciate some aspects of the proposed regulation, on balance we believe DTSC has 
developed a proposed regulation that is confusing, goes beyond what is necessary to meet the 
intent and purpose of the authorizing statute, and, in several instances, goes beyond the authority 
provided in the statute. Portions of the proposed regulations are clearly Ultra Vires, and DTSC 
lacks the authority to adopt them. We are very concerned that the chosen approach will stifle 
competition and innovation by creating an unpredictable and burdensome regulatory environment 
for consumer product manufacturers and all parties in their supply chains. The regulation gives 
DTSC tremendous discretionary authority to modify or reverse decisions on the basis of a weak 
information reliability standard. The uncertainty of meaning and intent for much of the regulation 
means that compliance will be extremely difficult, if not impossible. The far reaching impact of 
these regulations, their enforcement, and the impact of complying with them clearly are not 
understood or appreciated by DTSC. Perhaps the only certain choice any party in a product supply 
chain facing the possibility of an alternatives analysis can make is to exit the California market. 
Yet even that decision comes with its own reporting and compliance burdens. 
 
The Initial Statement of Reasons that accompanies the proposed regulation does not answer many 
of our questions about meaning, intent, and necessity. Unless DTSC revises the proposed 
regulations and Initial Statement of Reasons, we see no way that the regulation will survive review 
by the Office of Administrative Law (OAL). More importantly, DTSC does not offer insight into 
why much of the constructive feedback and analysis offered by ACC, GCA, and other industry 
stakeholders have essentially been ignored. Indeed, DTSC’s failure to respond fully to substantive 
comments violates the Administrative Procedure Act (APA; Government Code §11346.9(a)(3)), 
which requires that DTSC respond to all substantive comments. A copy of ACC’s July 21, 2010, 
comment letter is enclosed.  
 
We also incorporate by reference comments provided on September 13, 2010, by ACC to the 
Office of Environmental Health Hazard Assessment (OEHHA) regarding its proposed framework 
for the Toxics Information Clearinghouse. As DTSC has largely adopted the framework proposed 
in OEHHA’s August 2010 discussion document, DTSC should also respond to questions and 
concerns about OEHHA’s suggested approach. We look forward to DTSC’s responses.  
 
In conclusion, ACC appreciates the degree to which DTSC has engaged all stakeholders 
throughout the regulation development process. However, we are extremely disappointed that 
DTSC has ignored many of the substantive comments and suggestions we and our GCA partners 
have provided and has chosen instead to release a proposed regulation that fails critical tests of 
clarity, necessity, consistency, and authority mandated by California law in a regulation that will 
have consequences to businesses and their employees within and well beyond the borders of 
California. We hope that our questions will motivate DTSC to re-consider some of the choices it 
has made in developing this proposed regulation and that DTSC will significantly modify and 
improve the final regulation. 
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Sincerely, 

 
Michael P. Walls 
Vice President 
Regulatory and Technical Affairs 
 
 
CC: Linda Adams, Secretary, CalEPA  

Cindy Tuck, Undersecretary, CalEPA  
Patty Zwarts, Deputy Secretary, CalEPA 
John Moffatt, Legislative Affairs, Office of the Governor  
Scott Reid, Cabinet Secretary, Office of the Governor  
Maziar Movassaghi, DTSC 
Jeff Wong, Chief Scientist, DTSC 
Odette Madriago, Chief Deputy, DTSC 
Hank Dempsey, Special Advisor, DTSC 



 

 
 

ACC COMMENTS ON THE PROPOSED DRAFT REGULATION FOR SAFER 
CONSUMER PROUDCT ALTERNATIVES (R-2010-05) 

 
November 1, 2010 

 
 
Prioritization Process for Chemicals under Consideration. The proposed regulation still fails 
to describe a systematic prioritization process for identifying “Chemicals under Consideration” 
(CuCs), and thus “Chemicals of Concern” (CoCs), as called for in the authorizing legislation. 
Instead, the proposed regulation contains more than four pages of potential prioritization factors 
with no clear indication of how they will be applied (§69302.3). The proposed regulations would 
allow DTSC unlimited discretion to arbitrarily choose any of those factors as the basis for a 
particular CuC’s designation, while ignoring other factors. Under such a system, there is no 
regulatory predictability. Manufacturers, processors, or retailers would not be able to understand 
which chemicals will have what potential regulatory consequences and costs. Everything would be 
subject to a highly discretionary and perhaps ever changing priority setting process.  
 
ACC also believes that the chemical prioritization process should initially identify those chemicals 
and chemical ingredients that are both reasonably expected to be present in consumer products 
AND that have the greatest potential to adversely impact human health and the environment.  This 
approach would appropriately focus subsequent activities on the most relevant subset of chemicals 
and chemical ingredients. For example, limiting chemicals under consideration to those uses or 
applications with substances that pose the greatest potential for human or environmental exposure 
is one method to consider. By adopting an exposure-based approach, time and resources are 
appropriately directed to chemicals in consumer products that have the greatest potential to 
adversely impact public health and/or the environment and will expedite moving to alternatives 
assessments.  
 
It is not clear how DTSC plans to use an exhaustive list of so called “prioritization factors” in a 
rational, predictable way that allows industry to plan, make investment decisions, and otherwise 
act in good faith. The prioritization process as described is confusing. It must be made more 
systematic and predictable if manufacturers are to understand the California regulatory 
environment and make appropriate product development choices. Otherwise it will fail to meet the 
clarity standards of the OAL review process. 
 
No Authority to Include Bulk Chemicals. Bulk chemicals used in manufacturing are still 
included within the scope of the proposed regulation (§69303.3(c)(6)). They should be removed. 
As we have argued in previous comments, the authorizing statute clearly states that the intent is to 
examine chemicals in consumer products. This intent is reflected in the parts of the California 
Health and Safety Code (CHSC) that describe the prioritization process (CHSC §25252(a)(1)), the 
alternatives analysis (§25253(a)(1)), and the regulatory responses (several references to “in the 
consumer product” in §25253(b)).  
 
The focus of the authorizing statute is to identify and prioritize those final consumer products 
containing chemicals of concern that pose a threat of adverse effects to public health and the 
environment. That focus clearly does not include bulk chemicals. Imposing the safer alternatives 
regulation on intermediate materials will be a strong disincentive to start, expand, or even continue 
manufacturing operations of any kind in California. Including bulk chemicals raises the prospect 
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that a consumer product regulation could be used to require changes to manufacturing processes, 
water treatment technologies, and other areas that the statute clearly did not contemplate. The 
reference to “manufacturing processes and approaches” in Guiding Principle at §69301.1(c) 
substantiates this concern and should be eliminated. In summary, DTSC has not provided a clear, 
concise rationale for interpreting the authorizing statute to include bulk chemicals, nor do we 
believe that one can be articulated. DTSC’s regulation of bulk chemicals is therefore Ultra Vires 
and must be revised so as not to exceed DTSC’s statutory authority.  
 
Finally, as a practical matter, neither manufacturers nor DTSC have the capacity to include the 
entire universe of manufacturing materials in a regulation aimed at final consumer products. 
 
“Responsible Entity” Concept Creates Confusion. The proposed regulation defines 
“responsible entities” extremely broadly to include owners or licensees of brand names, 
distributors, importers, retailers, or any entity with a contractual relationship related to the product 
of interest with any of the above (§69301.2(a)(67)). This is a significant expansion over previous 
discussion drafts. 
 
By designating multiple, diverse parties in the supply chain as “responsible entities” with a duty to 
comply, DTSC has created a confusing and unnecessary compliance environment, with significant 
potential for duplication. DTSC has also created a situation that could lead to significant supply 
chain disruptions should any single responsible entity choose to exit the market in response to a 
draft CuC list. Such action could effectively block a party from entering or maintaining a presence 
in California. DTSC should adopt a definition of “responsible entity” consistent with the definition 
of “manufacturer” in the Fair Packaging and Labeling Act (FPLA; 15 U.S.C. §§1451-1461) to 
streamline responsibility, avoid duplication, and forestall a morass of unnecessary transaction 
costs. Doing so will significantly conserve both industry’s and DTSC’s resources. DTSC should 
specifically address the FPLA definition of “manufacturer” and what policy problem it is trying to 
address in the definition of “responsible entity” that is not adequately addressed in the FPLA 
definition. 
 
Use of Consortia Should be Explicitly Encouraged. Subsection (a)(1)(B) contemplates the 
ability of responsible entities to form consortia for the purposes of developing and submitting an 
alternatives analysis (§69305.4(a)(1)(B)). Regardless of whether DTSC modifies the definition of 
“responsible entity” to be consistent with the FPLA definition, ACC recommends that DTSC 
make this option more explicit throughout the regulation, perhaps in the guiding principles 
(§69301.1). While not every entity will choose to act through a consortium, the ability to share the 
burden of compliance among multiple parties is an important option that should be preserved and 
stated more directly in the regulation.  
 
Duty to Comply Provisions Overly Broad and Inconsistent. ACC is concerned that language in 
§69301.4(c)(1) broadens the applicability of the proposed regulation beyond Priority Products 
(PPs) to “one or more of the products that the entity places into the stream of commerce in 
California.” “One or more” is too broad and confusing. There is no reason that products beyond 
those listed as PPs should be included, since PPs are the only products subject to the Article 5 
alternatives analysis process. It is extremely doubtful that DTSC would have the resources to 
administer the expanded program this language seems to contemplate. This language should be 
deleted to be consistent with the PP focus of the overall regulation and not leave any room for 
interpretation otherwise. DTSC is required pursuant to the APA to ensure that its regulations are 
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clear and internally consistent. DTSC should clarify the rationale for this language and outline 
how it intends to administer what appears to be an incredibly burdensome provision. 
 
Tier I Alternatives Assessment for Reformulation is Unnecessary. The proposed regulation 
would require responsible entities for any product (not just the PPs) that contains a CuC or a 
Priority Chemical (PC) to report and justify any reformulation or redesign occurring after the CuC 
and PC lists are finalized (§69305.1). This requirement amounts to a pre-market notification for 
consumer products, and, given the broad authority DTSC has for designating CuCs, this provision 
will affect nearly all aspects of California commerce. It will create a significant disincentive to the 
fast-moving “new and improved” nature of the consumer product business that consumers have 
come to expect. Most importantly, it will delay efforts to get even the “greenest” products on the 
market.  
 
The provision in subsection (a)(5)(B) requiring manufacturers to report on “any reduction(s) to 
adverse public health or environmental impacts” does nothing but create a large and cumbersome 
record-keeping bureaucracy. It also invites exposure to product liability lawsuits. This provision is 
completely unnecessary for DTSC to achieve any aspect of its statutory mandate and should be 
removed to adhere to APA standards for necessity. Similar language should also be removed from 
§69305.2(f)(2)(B)(3) and §69306(b)(2)(C) for the same reason. 
 
Manufacturers who choose to reformulate or remove a chemical should be able to send a simple 
chemical removal notification to DTSC that includes the effective date of the change. They would 
be out of the process, at least until the CuC list is revisited. We request DTSC’s explanation of 
how any product manufacturer could reasonably expect to be free of the requirement to develop a 
Tier I Alternatives Assessment. A sweeping paperwork provision like this only distracts from 
focusing limited resources on the greatest potential threats to human health or the environment. 
 
Tier II Flexibility Must be Maintained. ACC appreciates and supports language that allows the 
responsible entity to identify and focus only on those life cycle segments necessary for the Tier II 
alternatives assessment (§69305.4(a)(5)(A) and (B) and (a)(6)(B)). Including this language is a 
positive step that responds to widespread concerns that an alternatives analysis would be required 
to address all of the factors listed in §69302.3. The new language allows manufacturers to focus 
on critical issues and life cycle aspects and creates more efficiency in the alternatives analysis 
process. 
 
Tier II Alternatives Analysis Report Must be a Single Document. The proposed regulation 
separates the Tier II alternatives analysis into two parts (§69305.5(a)). The Tier II-A alternatives 
analysis would consist of a “Chemical Hazard Assessment” and an “Exposure Potential 
Assessment.” The Tier II-B alternatives analysis would consist of a “Multimedia Life Cycle 
Evaluation,” which would include critical considerations such as product performance, economic 
considerations, technological feasibility, and potential resource impacts. Both would be made 
public (minus information successfully defended as CBI/trade secret).  
 
ACC is concerned that DTSC appears to contemplate the two Tier II alternatives analysis reports 
having separate due dates. By separating the reports, information about the hazard and exposure 
dimensions of an alternatives analysis could be made public without the equally critical 
information about performance, useful life, economic considerations, and resource use 
consequences. All of the factors in the two Tier II alternatives analysis reports taken together are 
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critical for putting into proper context multi-dimensional alternatives choices, many of which will 
involve tradeoffs. The Tier II alternatives analysis should be a single document, not artificially 
split into separate reports that could be misunderstood and misused. 
 
Tier II Exposure Exemption Unclear. Under the proposed regulation an Exposure Potential 
Assessment “is not required if none of the alternatives being considered contain a chemical that 
exhibits a hazard trait” (Subsection (a)(2)(B)). In some respects this exemption is easy to 
understand. At the present time, alternatives that exclude carcinogens, reproductive toxins, 
mutagens, and persistent bioaccumulative substances (as defined in the final regulation) would be 
exempt, since those characteristics define “hazard trait.”  
 
ACC is concerned, however, about the impact of a final OEHHA list that replaces the CMR/PBT 
definition of “hazard trait.” The OEHHA approach includes an exhaustive list of toxicities, 
pathological observations, and other characteristics and conditions that may or may not be related 
to an adverse effect, and could even include non-adverse adaptive responses. It is likely that every 
substance, even the “greenest” of chemicals, would be captured by this list. Most notably, the 
OEHHA approach provides no means for a chemical to be classified as “non-toxic.” Unless the 
OEHHA approach is significantly improved in this regard, the Exposure Potential Assessment 
exemption would be meaningless. It is critical that “responsible entities” understand how, with 
such an enormous list of factors such as that in §69302.3, this exemption would work. DTSC 
should explain the exemption clearly in its response to our comments. 
 
Case-by-Case De minimis Exemption Process Burdensome and Unreliable. Although the 
proposed regulation now includes a de minimis provision (§69305.3), the inclusion of regulatory 
thresholds and goals cited in the definition of “de minimis level” (§69301.2(24)(B)) are risk-based 
levels that were never intended to define de minimis levels in products. For example, drinking 
water Maximum Contaminant Levels (MCLs) are based on risk and assume a drinking water 
ingestion rate of 2 liters/day. Thus the MCL is not directly relevant to a consumer product. 
Similarly, the Maximum Contaminant Level Goal (MCLG) “safe” level for a carcinogen is equal 
to zero and is stated as a goal, not a standard. It is generally recognized that a measurement of zero 
is not feasible, as limits of detection for many substances are still above zero. We would 
appreciate DTSC’s discussion of how responsible parties can demonstrate zero to DTSC’s 
satisfaction. We also note that using regulatory thresholds out of context eliminates any 
consideration of numerous exposure modifiers that would reduce the level to which an individual 
or the environment is exposed. The level of a substance in a product is not always equal to the 
level of exposure. We would appreciate DTSC’s clarification of how this fact will be considered. 
By using a risk level as a de minimis value, DTSC threatens to substantially increase the number 
of products that could be identified as priority products, which adds significant cost and 
complexity to the regulatory process for all involved and for questionable value. 
 
Further, the de minimis provision is in the form of a petition process that gives DTSC authority to 
grant or deny the exemption on a case-by-case basis. As proposed, this would establish an 
unwieldy, cumbersome, and unnecessary bureaucracy. The preferable alternative is for DTSC to 
set a de minimis threshold for each PC and leave it to manufacturers to report whether their PP 
falls above or below the threshold. Self-reporting on de minimis concentrations has been embraced 
by the United Nations and should be practiced similarly in California. 
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Also, it is troubling that there is no de minimis exemption for nanomaterials. As currently worded, 
unless it can be shown to DTSC’s satisfaction that a nanomaterial poses no potential human health 
or environmental threats, a product containing that nanomaterial (or the nanomaterial itself if it is 
the product) can quickly become a candidate for PP status, the alternatives analysis process, and 
regulatory action. DTSC must surely understand that under the definition as currently written 
(§69301.2(a)(50)), virtually every particulate material in commerce in California will have some 
particle size distribution characteristics that could result in the material being considered “nano”, 
and DTSC would be required to ascertain to its satisfaction that each and every such particulate 
material in commerce poses no threats at any point in its lifecycle in any use. This broad, 
unintended result would not further the statutory purpose of the law. It is clearly unnecessary and 
therefore violates APA standards. In addition, the definition of nanomaterials in the proposed 
regulation is out of step with virtually every other recognized definition around the world. This 
difference introduces considerable unnecessary confusion in interpretation and compliance. A 
novel definition will produce confusion, duplication, and negative impacts on commerce. ACC 
urges DTSC to adopt a definition that facilitates interstate and international commerce by 
harmonizing California’s approach with other systems, rather than one that drives toward 
commercial isolation. 
 
Definition of “Reliable Information” Misses Quality Concerns. Industry has repeatedly called 
for an information quality standard based on reliability, relevancy, and adequacy of data and other 
information. While the proposed regulation incorporates some of industry’s suggestions (i.e., 
OECD test guidelines and data quality criteria), the definition of “reliable information” 
(§69301.2(a)(66)) is actually just a list of types of information. It says nothing about how 
decisions will be made to judge and weigh information based on its reliability. The current 
definition deems reliable anything that has been “scientifically peer reviewed,” “published in peer 
reviewed literature,” “published in a final state or federal report,” or “developed, reviewed, and 
accepted by a federal or California state or local agency for compliance or other regulatory 
purposes.” By confounding data quality with process, origin, and use characteristics of 
information, the proposed regulation’s standard for reliable information is weak and compromises 
the scientific basis of the entire regulation. 
 
ACC supports a “weight of the evidence” approach for evaluating the toxicity of chemical 
substances and other scientific questions pertaining to human health and the environment. This 
approach includes a data collection step during which available credible data are sought and a data 
evaluation step during which the relevance, quality, and significance of the data are weighted. 
Since studies vary in quality and results, the full range of scientific data, including toxicological 
studies, epidemiological studies, clinical studies when available, and other pertinent data must be 
evaluated and considered. Studies may differ in their conclusions and quality. When the 
information on results and quality are all taken together, an understanding of what is known or 
unknown and with what level of confidence should result. This weight of evidence evaluation is 
the most reasonable approach to informed evaluation and decision-making.  
 
We request DTSC’s discussion of existing policy guidance and practices regarding data quality 
criteria and data quality determination processes, along with a further discussion of how those 
policies and practices would be used in taking a weight of the evidence approach to the 
implementation of this regulation. 
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Exposure Elements Essential to Identify Priorities. ACC supports language in the PC and PP 
provisions that require DTSC to consider “the potential for exposure to the chemical and the 
potential harm resulting from potential exposures,” “the frequency of use, and the concentration of 
the chemical in . . . products,” and “chemical potency” in priority setting decisions (§69302.4 and 
§69303.4). This is a significant improvement over any of the discussion drafts presented to date, 
and we support this language in the description of the process for designating both PCs and PPs. 
 
Regulatory Duplication Exemption Has Little Value. The proposed regulation contains a 
provision that exempts chemicals from consideration if they are covered by one or more California 
or federal regulations “that, in combination, address, for each life cycle segment, the same public 
health and environmental threats” listed in the regulation (§69302.1 and §69302.3). Given the 
expansive list of health and environmental factors in §69302.3, this exception is meaningless. 
DTSC has failed to meet the authorizing statute’s directive to avoid conflicts or duplication where 
a product category is already regulated or subject to pending regulation consistent with the intent 
of the statute. As drafted, this provision opens the door to costly and unnecessary regulatory 
conflict and duplication. DTSC is required under the APA to ensure that its regulations are 
consistent with and are not duplicative of existing state and/or federal laws. Failure to give actual 
effect to the regulatory duplication exemption will violate that requirement. A product category 
already regulated for health or environmental reasons should be exempt. 
 
Alternatives Analysis Work Plan Creates Compliance Confusion. Section 69305.4(a)(2)(C) 
requires the identification of the PC that led to the PP designation, as well as “any other Priority 
Chemical(s) that are, or reasonably should be, known to be in the Priority Product.” It is not clear 
how any manufacturer could comply with the “reasonably should be” standard, or even what that 
standard means.  Responsible entities need a bright line to understand compliance and to prevent 
any exposure to penalties or legal action based on ambiguity in the regulation. DTSC must clearly 
address how it intends to apply this provision. 
 
Subsection (a)(2)(3) also contains “reasonably should be known” language with regard to supply 
chain information. It is unclear how this phrase should be interpreted against language that 
requires reporting of “all responsible entities for the product,” given the inherent uncertainties 
regarding parties in the supply chain. An entity submitting an alternatives analysis can only report 
what is known. They cannot report information DTSC would like to have and which DTSC 
alleges “should” be known. This subsection must be clarified in a way that provides certainty in 
terms of its scope, intended application, and compliance impacts and adheres to APA rules 
governing the clarity of agency regulations. 
 
Alternatives Assessment Verifiers of Questionable Value. The proposed regulation requires that 
any responsible entity conducting an alternatives analysis in house pay a “verifying lead assessor” 
to ensure that the manufacturer did not misrepresent methods, data, or other information in its 
alternatives analysis (§69305.2). However, as ACC reads subsection (c)(3)(B), it appears that the 
verifying lead assessor essentially repeats, at the responsible party’s expense, the entire 
alternatives analysis, short of generating data. The regulation thus forces the entity to pay once for 
the  internal review and again for external review. In fact, California tax payers will pay yet more 
on top of the verifying step if DTSC chooses to audit the alternatives analysis (§69309). The cost 
of the verifying lead assessor would be in addition to the training, certification, and continuing 
education costs required to qualify in-house engineers, chemists, and toxicologists to lead an 
alternatives analysis process. 
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We are also concerned that the proposed regulation creates a situation where the verifying lead 
assessor’s opinions could take precedence over approaches used and conclusions reached by the 
“responsible entity.” The use of words like “proper” and “appropriate” in the verifying lead 
assessor’s role confers significant discretion, despite DTSC’s attempt to limit it in subsection 
(c)(3)(D).  
 
The effect is to transfer government authority to a non-government entity. While the verifying lead 
assessor concept may provide comfort to some, the numerous opportunities the regulation 
provides for court challenges and civil and criminal penalties obviate the need for the verifying 
lead assessor concept. The role of the verifying lead assessors should be eliminated as unnecessary 
under APA criteria. 
 
Requirement to Consider Available Alternatives Analysis Unclear. The proposed regulation 
refers to alternatives analyses “available in the public domain and posted on the Department’s 
website that identify one or more safer functionally equivalent and technologically and 
economically feasible alternative(s)” §69305.4(b)(4)(A)(2). The existence of such alternatives 
analyses will be a factor in DTSC assigning a due date to the Tier II alternatives analysis report. It 
is not clear to what extent DTSC will expect a responsible entity’s alternatives analysis report to 
respond to these assessments, or the standard of quality that DTSC will use to determine that a 
public domain alternatives analysis should be a factor. ACC does not believe that availability in 
the public domain is a sufficient criterion for including these considerations in the alternatives 
analysis process, particularly since the mere fact that an alternatives assessment is public is no 
guarantee of its quality or relevance. DTSC should clarify the expectation, consistent with APA 
requirements. 
 
Conflict of Interest Bar Criteria Are Inappropriately Restrictive. The proposed regulation 
states in Subsection (3)(A)(5) that a verifying lead assessor a can “[h]ave no economic interest in 
any entity that manufactures, or places into the stream of commerce in California, any Chemical of 
Concern, Product under Consideration, or Priority Product” (§69305.2(3)(A)(5). Should DTSC 
insist on a verifying lead assessor in the final regulation, it must provide additional interpretation 
of what this section means in practice. Otherwise, compliance will be nearly impossible.  
 
For example, it is not clear that the economic interest prohibition extends to mutual funds, 
retirement plans, and other investment instruments administered or managed by third parties. If a 
company that produces a CuC, PuC, or PP has awarded a grant or a contract to a university, are all 
employees of that university eliminated from consideration? Are consulting firms that have had or 
currently have clients who manufacture CuCs, PuCs, or PPs eliminated from consideration? Are 
state agency retirees who also participate in the California Public Employees’ Retirement System 
(CalPERS) eliminated from consideration if CalPERS has interests in companies that manufacture 
CuCs, PuCs, or PPs? The extremely broad language of the proposed regulation is ambiguous at 
best and should be clarified according to APA requirements. We suggest that in clarifying this 
section of the proposed regulation, DTSC consider the guidance on conflict of interest matters 
developed by the National Academy of Sciences.1  
 
                                                 
1 Policy and Procedures on Committee Composition and Balance and Conflicts of Interest for Committees Used in the 
Development of Reports. http://www.nationalacademies.org/coi/index.html. 
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Overarching Concerns Regarding CBI/Trade Secrets Continue. ACC and GCA have spent 
considerable time and effort responding to the CBI and trade secret protection claims in the DTSC 
discussion drafts preceding the proposed regulation. Nevertheless, the proposed regulation 
requests extremely sensitive information such as customer lists, marketing projections, distance to 
raw materials, and other information that is clearly unnecessary to carry out DTSC’s statutory 
obligation. There is no reason to put this kind of sensitive business information at risk and to add 
to what will already be a tremendous CBI management burden for DTSC and “responsible 
entities.” It is not necessary for DTSC to know information about customer lists, marketing 
projections, and distance to raw materials in order to prioritize chemicals and products for 
alternatives analysis. DTSC should explain why each piece of marketing and logistics information 
it calls for in the proposed regulation is necessary to identify priority chemical and products, and 
we further ask that DTSC eliminate all unnecessary requirements regarding the production of CBI. 
 
The proposed regulation also includes problematic language that requires parties making CBI or 
trade secret claims to provide redacted copies of documents that will be made public on DTSC’s 
website. We have held that confidentiality may be compromised by context in redacted reports and 
therefore could violate the protections provided for in the statute. The redaction requirement also 
extends to information submitted to DTSC to substantiate CBI/trade secret claims. It is troubling 
that DTSC is proposing that CBI/trade secret substantiation requirements include “estimated value 
of the information to you and your competitors,” although nowhere in California law is estimated 
dollar costs conceived of as a measure of trade secret. We also note that §69310.4 exceeds the 
statutory grant of authority of CHSC §25257 by requiring the submittal of specified types of 
information in defense of a trade secrecy claim and by requiring that the submittal be under 
penalty of perjury. The CBI/trade secret provisions must be rewritten to be consistent with existing 
legal precedent as mandated by APA criteria and to prevent extremely sensitive information from 
potentially being released into the public (and thus competitive) domain.  
 
Overall DTSC Authority to Apply Regulatory Responses at the End of an Alternatives 
Analysis. The authorizing statute authorizes DTSC to adopt regulations to establish criteria for 
identifying and prioritizing chemicals of concern and to develop criteria to evaluate chemicals in 
consumer products and their alternatives (CHSC §25252-25253(a)(1)). Additionally, the statute 
authorizes DTSC to adopt regulations that “specify the range of regulatory response that the 
department may take following the completion of the alternatives analysis” (CHSC §25253(b)). 
While this grant of authority provides DTSC with the authority to develop the range of regulatory 
responses, it might not provide DTSC with the authority to apply the regulatory responses to 
regulated parties and/or products. 
 
The legislative history raised the issue of the grant of authority in this section of the law. The 
legislative analysis of the final version of AB 1879 prepared by the Senate Committee on 
Environmental Quality on August 21, 2008, recognized that developing a range of regulatory 
responses DTSC “may” take does not actually give DTSC a grant of authority. The Committee 
Analysis notes that while the language found in §25253(b) “appears to give the department the 
authority to take listed actions, this is not explicitly and clearly stated in the bill. Usually, an 
administrative agency is given authority by the Legislature to take some action and then the 
authority to adopt regulations to implement the authority” (emphasis added).2 
 
                                                 
2 See http://www.leginfo.ca.gov/pub/07-08/bill/asm/ab_1851-1900/ab_1879_cfa_20080821_111017_sen_comm.html. 
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DTSC has apparently overlooked this legislative history. Given that Article 6 of the proposed 
regulation assumes express authority to subject regulated parties to product information disclosure 
requirements, end-of-life management requirements, product bans, and a wide range of other 
potential regulatory responses, it is our recommendation that DTSC seek a legal opinion on this 
grant of authority point and then provide stakeholders an understanding of how the Agency 
interprets its authority in light of this legislative history. 
 
DTSC Evaluation of the Economic Impacts of the Proposed Regulation. Pursuant to the APA, 
DTSC must “assess the potential for adverse economic impact on California business enterprises 
and individuals, avoiding the imposition of unnecessary or unreasonable regulations or reporting, 
recordkeeping, or compliance requirements” in adopting any regulation (Government Code 
§11346.3(a); see also §11346.2(b)(4)(C) and §11346.5(a)(7)). The authorizing statute makes clear 
that the full evaluation must occur prior to submission of finalized regulation to OAL for review, 
and it seeks to assure “that the assessment is made early in the process of initiation and 
development of a proposed adoption” of a regulation (§11346.3(a)(2)). DTSC has not yet fully 
analyzed the economic impacts on California businesses. Instead, DTSC has stated in the Notice of 
Proposed Regulations that it “is unable to quantify the economic impact on businesses” (pages 29 
and 31). DTSC was required to conduct the full evaluation early in the development of the 
proposed regulation, and in failing to do so may already be in violation of Government Code 
§11346.3. It is without question, however, that DTSC will violate the APA if it fails to fully 
evaluate the economic impacts of the regulations in its Final Statement of Reasons. We therefore 
ask that DTSC fully evaluate the economic impacts of the regulations as required by state law. 
 
DTSC Proposal of Regulatory Alternatives That Would Lessen Impacts on Small Businesses. 
Under the APA, DTSC must include within the Initial Statement of Reasons a “description of 
reasonable alternatives . . . that would lessen any adverse impact on small businesses and the 
agency’s reason for rejecting those alternatives” (Government Code §11346.2(b)(3)(B)). While 
DTSC acknowledges impacts to small businesses in the Initial Statement of Reasons, it fails to 
provide significant and independent alternatives that would lessen any adverse impact on small 
businesses. Further, DTSC made clear in the Notice of Proposed Regulations that it was “unable to 
quantify the economic impact on small businesses” (page 31), so there is no way DTSC can have 
reasonably determined which alternatives would lessen impacts on small businesses. As a result, 
DTSC has failed to sufficiently describe and consider alternatives that would lessen any adverse 
impact on small businesses and is in violation of the APA. We request that DTSC provide 
adequate regulatory alternatives. We also request that DTSC provide a more a legally adequate 
explanation of how its proposed alternatives take into account impacts on small businesses. 
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The Procter & Gamble Company
NA Regulatory & Technical Relations 
One Procter & Gamble Plaza (C-6) 
Cincinnati, OH  45202 
www.pg.com  

 
December 3, 2010 
 
Mr. Jeff Woled, Regulations Coordinator 
Department of Toxic Substances Control 
P.O. Box 806 
Sacramento, CA 95812-0806 
 
Re:  Revised Safer Consumer Product Alternatives Regulation (November 16, 2010)  

15-day Public Comment Period on Post-Hearing Changes 
 

      
Dear Mr. Woled: 
 
The Procter & Gamble Company (P&G)1 appreciates this opportunity to comment on the revised 
Safer Consumer Product Alternatives Regulation (“Revised Proposed Regulation”) (R-2010-05)2.  
P&G continues to fully support what we believe was the original vision for California’s inception and 
development of the Green Chemistry Initiative; that is, to create the opportunity and incentives to 
accelerate and promote sustainable innovation while making meaningful improvements in the 
protection of the environment and health of California consumers and their children.  We believe the 
Department of Toxic Substances Control (DTSC) has made some important improvements in the 
Revised Proposed Regulation to streamline the overall regulatory process and resolve some 
problematic provisions from the September 14, 2010, Proposed Regulation.  However, we continue to 
see opportunity areas for DTSC to build a practical regulatory framework that will promote innovative 
technologies to help solve some of California’s sustainability challenges. 
 
P&G is a member of, and active participant in, the Green Chemistry Alliance, a group of major trade 
associations and companies that represent numerous broad industrial sectors in California.  We 
support and have directly contributed to the robust written comments submitted by the Green 
Chemistry Alliance that address numerous elements and provisions deserving comment within the 
Revised Proposed Regulation.  While we fully support the breadth of comments presented by the 
Green Chemistry Alliance, P&G has elected to tailor our written comments to address a select few 
elements of the Revised Proposed Regulation that we believe are especially important.  Wherever 
possible, we have provided recommendations that, if implemented, would greatly streamline and 
prioritize the regulatory framework and avoid unnecessary obstacles to innovation in California.  
Importantly, we believe such a targeted regulatory framework will enable DTSC to focus limited 
resources on chemical substances and priority products that present a significant concern; thus, 
conceivably resulting in real and meaningful improvements in protections of the environment and 
consumer health and safety. 
  
                                                           
1 The Procter & Gamble Company is the world’s leading consumer products company operating in more than 80 countries 
worldwide.  Our strong portfolio of recognized, quality and leadership brands includes numerous household, industrial and 
personal care products.  Procter & Gamble is fully committed to helping solve sustainability challenges, which is embedded 
in our Company Purpose “to improve the lives of the world’s consumers, now and for generations to come.”  Please visit 
http://www.pg.com for the latest news and in-depth information about P&G and its brands. 
2 http://dtsc.ca.gov/LawsRegsPolicies/upload/SCPA_Regs_15Day_Revisions_COURTESYCLEAN.pdf 
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I. Purpose and Applicability: Intentionally Added Ingredients (§69301) 
 
As modified in the Revised Proposed Regulation, P&G supports the appropriate focus of the 
applicability of the regulation in Section 69301(b)(4)(A) on intentional ingredients in consumer 
products.  We are concerned, however, that the newly added paragraph in Subdivision (b)(4)(B) 
exerts a significant limitation on intentionally added chemicals.  This provision excludes from 
“unintentionally added chemicals” any recycled feedstock, component or processing agent.  We 
believe this provision discourages the use of recycled material because of the potential uncertainty 
about what might be present.  Manufacturers who use recycled materials and the recycling industry 
take their obligations to verify the compliance of materials that they use in all types of consumer 
products very seriously.  Use of recycled feedstock can be an important contribution to a 
manufacturer’s sustainability goal of minimizing waste headed to a landfill.  Discouraging the 
minimization of waste would be contradictory to the first of the Twelve Principles of Green Chemistry3 
which states that “it is better to prevent waste than to treat or clean up waste after it is created.”   
 
Recommendation:  Remove the provisions in subparagraphs B and C and limit the applicability of 
the regulation to intentionally added ingredients in consumer products present above the de minimis 
level of 0.1%.  This will ensure that the regulation will work as intended to focus on the most important 
concerns for product safety. 
 
II.  Duty to Comply: “Responsible Entity” (§69301.3) 
 
The Department has greatly simplified and clarified the Duty to Comply provision of the regulation by 
identifying the responsible entity as the manufacturer and, in situations where the manufacturer fails 
to comply, the retailer.  This is a significant improvement that removes uncertainty and the potential 
for duplication and miscommunication in a complex supply chain.  In many situations, the 
manufacturer owns the brand name or trademark and will want to assume the Duty to Comply with 
regulatory requirements to preserve brand equity and reputation. 

Recommendation:  P&G continues to urge the Department to identify the manufacturer or alternate 
responsible entity of a Priority Product as the entity identified on the product label.  The provisions of 
the US Fair Packaging & Labeling Act (FPLA) require all consumer commodities that are legally 
distributed in US commerce to include the name and place of business of the manufacturer, packer or 
distributor on the product label in English.  For products manufactured in a foreign country and 
imported into the US, the entity that receives the product shipment in the US must assure there is US-
compliant labeling that identifies the entity for which the product is “manufactured for…” or “distributed 
by…”  We believe it is practical for the Department to start with the entity indentified on the product 
label pursuant to FPLA requirements as an initial point of contact for imported products rather than 
assign the Duty to Comply to a foreign manufacturer or retailer.  Recognition of the responsible entity 
pursuant to FPLA requirements would be consistent with application by other regulatory agencies 
(e.g. the Federal Trade Commission (FTC), the Food and Drug Administration (FDA), the Consumer 
Product Safety Commission (CPSC), as well as the California Air Resources Board (ARB)).   

We understand DTSC’s need to adequately ensure the capability for enforcement to include the entity 
responsible for distribution of the Priority Product in California commerce.  We are of the opinion that 
the FPLA labeling requirements will adequately serve this need.  California’s Air Resources Board has 
effectively utilized the entity identified on the product label in accordance with the FPLA requirements 

 
3 Anastas, P. T.; Warner, J. C.; Green Chemistry: Theory and Practice, Oxford University Press: New York, 1998, p.30. By 
permission of Oxford University Press 
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in their active enforcement of the Consumer and Commercial Products VOC regulation, thus 
establishing a successful precedent in California.  If a manufacturer or distributor (as identified on the 
product label) is not willing to assume the duty to comply because the product has been distributed in 
California without the manufacturer or distributor’s knowledge, those parties should have the 
opportunity to first review the situation and, if needed, demonstrate to DTSC that the product entered 
California commerce by means outside of their direct control.  For example, a manufacturer or 
distributor (as identified on the product label) routinely tracks the manufacture and distribution of 
consumer products by the date code that appears on the product.  This date code can confirm for a 
manufacturer/distributor if the product entered California through approved distribution channels or if 
the product entered California by some alternate importer.  If the latter, DTSC then has a clear picture 
which entity is responsible from an enforcement standpoint. 

III. Prioritization process 

a. Chemicals 
 
P&G fully supports what we believe is the standard against which the Department will evaluate 
chemicals in order to give priority to those most in need of further assessment.  Section 69302.3 
rightly acknowledges that priority will be given to those chemicals “…that pose the greatest threat of 
adverse public health and environmental impacts, are most prevalently distributed in commerce and 
contained in products used by consumers, and for which there is greatest potential for consumers or 
environmental receptors to be exposed to the chemical in quantities that can result in adverse public 
health or environmental impacts.  The Department shall consider both the potential for exposure to 
the chemical and the potential harm resulting from potential exposures.”  This standard exemplifies 
the underlying direction set forth by AB 1879 to apply a risk-based approach to identification and 
management of Chemicals of Concern.  We are troubled that the following sentence was removed 
from this section and request its reinstatement to provide clear direction to the chemical prioritization 
approach: “The Department shall consider both the potential for exposure to the chemical and the 
potential harm resulting from potential exposures.”  
 
We are also concerned that the definition of “hazard trait” has been modified to automatically include 
several sources for initial Chemicals of Concern that are already being regulated, specifically 
Environmental Protection Agency (EPA) Chemical Action Plans and chemicals listed under Clean 
Water Act §§303(c) and 303(d) (§69301.1(a)(44)(A)(2)(d-f)).  US EPA has already announced 
Chemical Action Plans for 8 chemicals/chemical families and has committed to announcing 2 more.  
Each Chemical Action Plan is extremely comprehensive, with regulatory proposals for Test Rules, 
Significant New Use Rules, restrictions/bans, and additional information collection, together with 
voluntary market withdrawals, alternative analysis programs and other non-regulatory actions.  Thus, 
federal regulation via the Toxic Substances Control Act (TSCA) is occupying the field of regulation for 
these chemicals and action by DTSC would, by definition, be regulatory duplication.  Similarly, the 
Clean Water Act regulates water pollutants and inclusion of these lists is inappropriate. 
 
In our comments in response to the September 14, 2010, Proposed Regulation, we discussed the 
complex regulatory obligations and burdens that would have resulted from the requirement of 
responsible entities to complete Tier I Alternative Assessment Notifications for any product 
reformulated or redesigned to remove or reduce Chemicals of Concern.  We fully support the 
Department’s decision to remove this onerous provision from the Revised Proposed Regulation and 
believe DTSC has wisely streamlined the regulatory process and eliminated a likely innovation 
obstacle with this action. 
 



Page 4 of 6 

Recommendation:  We commend the Department’s recognition in the September 14, 2010, 
Proposed Regulation that the initial list of Chemicals of Concern must consist of chemicals that are 
“…carcinogens, reproductive toxins, or both…listed as having mutagenic properties…or have been 
determined by the US Environmental Protection Agency to be persistent, bioaccumulative, toxic 
chemicals.”  These chemicals are truly the “worst of the worst” and, when managed appropriately, 
could lead to significant improvements in the safety of consumer products and their impact on the 
environment and public heath.  We urge the Department to limit the initial list of Chemicals of Concern 
to these chemicals and strike references in the Revised Proposed Regulation to inclusion of EPA 
Chemical Action Plan and Clean Water Act 303(c ) and 303 (d) chemicals. 
 
With the newly compressed prioritization process for chemicals and products in the Revised Proposed 
Regulation, we ask the Department to provide a sufficient comment period – 120 to 180 days – to 
ensure stakeholders have adequate time and opportunity to develop and provide significant scientific 
information to contribute to good decision-making by the Department.   
 
b. Products 
 
The Revised Proposed Regulation states that until 2016, the Department shall only consider 
children’s products designed or intended for children 12 years or younger, personal care products, 
and household cleaning products.  While the statutory criteria of volume in commerce, potential for 
exposure to the chemical in a product and potential effects on sensitive subpopulations are mentioned 
in the Revised Proposed Regulation, it is not clear whether other product categories were considered 
and how the criteria were applied to result in these selections.  Nor is there a discussion about what 
criteria and approach will be used in 2016 for adding categories, or whether products from all 
categories will be added to the scope at that time.  We remain concerned that the systematic decision 
process for Priority Products remains unknown to the regulated community. 
 
We support the Department’s addition of the FDA definition for personal care products to the Revised 
Proposed Regulation.  

 
Recommendation:  We request the Department to address the questions we’ve raised concerning 
the systematic process for identifying Priority Products in the Final Statement of Need and 
Reasonableness. 
 
The revision to add “reasonably foreseeable exposure” (in Section 69301 (b)(6)(A)) is a significant 
improvement to these regulations that will provide an essential criterion for evaluating situations 
where there is insufficient exposure to a chemical of concern to pose a threat.  This criterion builds on 
the US Consumer Product Safety Commission (CPSC) regulations that rely on the concept of a 
“reasonable and foreseeable” criterion to evaluate whether or not a product will expose a consumer to 
a chemical at levels that will cause harm.  Thus, it is essential that DTSC maintain the reference to 
this criterion to provide a protective, yet reasonable standard in the Revised Proposed Regulation for 
determining exposure pathways.  This criterion acknowledges the planning, design, and control that 
responsible companies must undertake to prevent exposure to a chemical and the “real-world” use 
patterns of products.   
 
We are opposed to the inclusion of the concepts of “misuses” and “improper end-of-life management 
of the product.”  A manufacturer cannot foresee every hypothetical misuse or improper use and 
management of a product.  These concepts are not supported by existing regulatory schemes and 
threaten to negate the real-world planning for exposure control that this section should address.  
Beyond product design to prevent concerns, label warnings, instructions for use and storage/disposal 
instructions are directly aimed at assuring safety of use and disposal.  To include the “misuse” and 
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“improper end-of-life management” language could suggest that any “unreasonable” use of a product 
as grounds for exposure.  This situation would undermine federal uniformity and necessary 
understanding of relevant exposures that would be actionable under this regulation.  
 
As such, we request DTSC amend Section 69301 (b)(6)(A) as follows:  
 
“A determination pursuant to this subparagraph shall be based upon an evaluation of 
reasonably foreseeable normal uses, misuses and abuses of the product, and reasonably 
foreseeable proper and improper end-of-life management of the product.” 
 
IV. De minimis exemption 
 
P&G fully supports the default de minimis threshold of 0.1% for concentration of Chemicals of 
Concern in product, which DTSC acknowledges in the Revised Proposed Regulation.  This is 
consistent with a number of state, federal and global regulations, including the European Union’s 
Regulation on Classification, Labeling and Packaging (CLP) of chemical substances and mixtures, 
which will implement the Globally Harmonized System (GHS) for product classification.   
 
The Department has made an important change in Section 69303.2(d)(3)(A) by exempting Priority 
Products from the Alternative Assessment requirement provided that the manufacturer has submitted 
an acceptable De Minimis Exemption Notification, which replaces the previous requirement for a De 
Minimis Exemption Request (subject to DTSC approval).  While a notable improvement, we remain 
concerned that the Exemption Notification would require affirmative testing for every product in the 
Priority Product category, which is unreasonably excessive and presents a significant administrative 
burden for industry and DTSC.  
 
Recommendation:  With regard to Section 69303.2(d)(3)(A), we are of the opinion that the de 
minimis exemption should be self-implementing, requiring no submission to the Department, provided 
that manufacturers maintain supporting documentation.  A product that contains a Chemical of 
Concern below the de minimis level should not be considered for the Priority Products list.  To 
address this concern, the Section 69303.2(d)(3)(A) provision should be re-written as follows: 
 

“The AA requirements of article 5 do not apply to a An individual manufacturer’s product 
shall not be considered a Priority Product if the product meeting does not exceed the 
criteria specified in subparagraph (D) if the manufacturer of the product has submitted a 
De Minimis Exemption Notification to the Department that contains all of the following 
information” (and delete subsections 1 through 4). 

Further, we object to the new language at §69303.2(d)(3)(D) that adds the concentrations of all 
Chemicals of Concern in a Priority Product that exhibit similar hazard properties to determine whether 
the de minimis exemption applies. This is not a scientifically valid approach on the basis of hazard 
alone, as different substances with similar hazard outcomes can act through very different modes of 
action. For example, not all carcinogens operate according to the same mode of action; in fact, there 
are a wide variety of cancers that might be elicited by different chemical carcinogens.  To consider 
them as similar for the purpose of aggregation by virtue of the classification as “carcinogens” is not 
scientifically valid.  Moreover, this provision lacks clarity in that the implementation and enforcement 
would be extremely difficult as the nature of “the same hazard trait” will be difficult for DTSC and the 
regulated community to interpret. This new language should be struck from the draft. 
 

* * * 
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The Green Chemistry Initiative in California was originally contrived to promote forward-thinking vision 
and incentivize sustainable innovation that would deliver meaningful improvements to consumer 
product safety and protection of the environment.  We encourage the Department to incorporate our 
recommendations and those provided in the substantive comments by the Green Chemistry Alliance 
to shape the Safer Consumer Product Alternatives regulation into a vehicle that promotes sustainable 
innovation and produces meaningful safety improvements consistent with the early promise of the 
Green Chemistry Initiative. 
 
Should you have any questions about these comments, please contact me at (513) 983-2531 or 
froelicher.jm@pg.com. 
 
Sincerely, 

Julie Froelicher                                                                                                           
NA Regulatory & Technical Relations Manager                                                                                                 
The Procter & Gamble Company                                                                                                      
One Procter & Gamble Plaza                                                                                               
Cincinnati, OH 45202                                                                                                                           
(513) 983-2531                                                                                                                              
froelicher.jm@pg.com      

 

cc:  Linda Adams, Secretary, California EPA  
       Maziar Movassaghi, Acting Director, DTSC 
      Jeff Wong, Chief Scientist, DTSC 
      Odette Madriago, Acting Chief Deputy Director, DTSC 
      John Moffatt, Chief Deputy Legislative Affairs Secretary, Office of the Governor 
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December	  3,	  2010	  
	  
	  
Mr.	  Jeff	  Woled,	  MS	  2A	  
Department	  of	  Toxic	  Substances	  Control	  
P.O.	  Box	  806	  
Sacramento,	  CA	  95812-‐0806	  	  
	  
Re:	  	  Comments	  on	  15-‐Day	  Revisions	  -‐	  Safer	  Consumer	  Product	  Alternatives	  
	  
The	  Grocery	  Manufacturers	  Association	  (GMA)	  represents	  the	  world’s	  leading	  food,	  beverage	  
and	  consumer	  products	  companies.	  	  The	  association	  promotes	  sound	  public	  policy,	  champions	  
initiatives	  that	  increase	  productivity	  and	  growth	  and	  helps	  to	  protect	  the	  safety	  and	  security	  of	  
consumer	  packaged	  goods	  through	  scientific	  excellence.	  	  The	  GMA	  Board	  of	  Directors	  is	  
comprised	  of	  chief	  executive	  officers	  from	  the	  Association’s	  member	  companies.	  	  The	  $2.1	  
trillion	  consumer	  packaged	  goods	  industry	  employs	  14	  million	  workers	  and	  contributes	  over	  $1	  
trillion	  in	  added	  value	  to	  the	  nation’s	  economy.	  	  	  
	  
GMA	  appreciates	  the	  opportunity	  to	  participate	  in	  California’s	  Green	  Chemistry	  Initiative,	  and	  
submits	  this	  letter	  in	  response	  to	  DTSC’s	  November	  16,	  2010	  15-‐Day	  Revisions	  for	  Safer	  
Consumer	  Product	  Alternatives	  Regulations.	  	  We	  recognize	  the	  extensive	  DTSC	  staff	  efforts	  that	  
have	  gone	  into	  producing	  these	  Revisions	  in	  a	  very	  short	  time	  frame.	  
	  
The	  15-‐Day	  Revisions	  contain	  many	  important	  improvements	  to	  the	  Proposed	  Regulations	  that	  
will	  help	  in	  creating	  a	  deliberate	  and	  focused	  program	  to	  improve	  public	  health	  and	  the	  
environment	  for	  Californians.	  
	  
However,	  there	  are	  numerous	  remaining	  concerns	  that	  if	  not	  addressed	  will	  prevent	  the	  
program	  from	  achieving	  its	  full	  potential,	  will	  impose	  unnecessary	  costs	  and	  administrative	  
burdens	  on	  companies	  doing	  business	  in	  California	  and	  will	  require	  a	  large	  DTSC	  staff	  to	  manage	  
the	  paperwork	  and	  process.	  	  	  
	  
GMA	  filed	  substantial	  comments	  to	  the	  Proposed	  Regulation	  on	  11/1/2010,	  which	  we	  reiterate	  
and	  incorporate	  by	  reference.	  	  We	  appreciate	  the	  many	  improvements	  made	  by	  DTSC	  in	  the	  15-‐
Day	  Revisions	  to	  the	  Proposed	  Regulation,	  and	  particularly	  note	  the	  following	  important	  
improvements:	  

• Clearer	  language	  to	  incorporate	  the	  statutory	  prohibition	  on	  regulatory	  duplication	  
• Exemption	  evaluation	  is	  appropriately	  focused	  on	  “reasonable	  and	  foreseeable	  use”	  
• Tier	  1	  AA	  and	  some	  Notification	  paperwork	  is	  eliminated	  
• Intentional	  ingredient	  provisions	  are	  made	  meaningful	  
• Chemical	  substance	  and	  chemical	  mixture	  definitions	  are	  made	  similar	  to	  TSCA	  
• Bulk	  chemicals	  and	  intermediates	  are	  removed	  from	  the	  definition	  of	  consumer	  

products	  
• Nanomaterial	  references	  are	  eliminated	  from	  the	  regulation	  

hjones
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• Provisions	  for	  science-‐based	  Quantitative	  priority	  setting	  are	  strengthened	  and	  
acknowledged	  in	  the	  15-‐Day	  Notice	  	  

• Responsible	  Entity	  changed	  to	  appropriately	  focus	  on	  product	  manufacturer	  
• Alternative	  Analysis	  performance	  standard	  is	  now	  consistent	  to	  ensure	  the	  alternative	  

“meets	  or	  exceeds”	  performance	  of	  the	  original	  
• Alternative	  Analysis	  organized	  as	  a	  single	  report,	  maintaining	  the	  flexibility	  to	  focus	  on	  

pertinent	  factors	  and	  to	  use	  different	  methodologies	  suitable	  for	  the	  particular	  
Chemical/Product	  combination	  

• Eliminated	  bureaucratic	  Lead	  Assessor,	  Accreditation,	  Qualified	  Entities,	  and	  Accrediting	  
Bodies	  concepts	  

	  
GMA	  has	  a	  number	  of	  remaining	  concerns	  with	  the	  15-‐Day	  Revisions	  to	  the	  Proposed	  
Regulation:	  

• Selection	  of	  Cleaning,	  Personal	  Care	  and	  Products	  for	  Children	  12	  and	  under	  for	  the	  first	  
five	  years	  

• Elimination	  of	  Chemicals	  and	  Products	  Under	  Consideration	  creates	  a	  compressed	  public	  
comment	  period	  for	  Chemical	  of	  Concern	  and	  for	  Priority	  Products	  

• Provision	  that	  unintentionally	  added	  substances	  include	  recycled	  feedstock	  is	  
counterproductive	  to	  recycling	  programs	  

• Provision	  that	  unintentionally	  added	  substances	  include	  “component”	  is	  unclear,	  
unnecessary,	  and	  inappropriate	  

• Use	  of	  a	  “clear	  and	  convincing	  evidence”	  standard	  for	  exposure	  exemption	  	  	  
• Adverse	  impacts	  are	  defined	  with	  generally	  appropriate	  factors,	  but	  without	  cut-‐off	  

levels	  for	  context	  
• De	  minimis	  stated	  as	  0.1%,	  but	  unnecessarily	  applies	  California	  Hazardous	  Waste	  

thresholds	  as	  an	  alternative.	  
• Provision	  that	  the	  concentrations	  of	  chemicals	  exhibiting	  the	  same	  hazard	  trait	  be	  

summed	  in	  determining	  whether	  the	  De	  Minimis	  is	  exceeded	  
• Definitions	  for	  “reliable	  information”	  and	  “bioaccumulation”	  although	  modified	  remain	  

scientifically	  inadequate	  
• Added	  several	  sources	  for	  initial	  chemicals	  of	  concern	  that,	  by	  definition	  of	  their	  source	  

and	  nature,	  are	  already	  being	  regulated	  
• Continuing	  concerns	  on	  information	  requirements	  from	  manufacturers	  
• Modified	  but	  did	  not	  eliminate	  the	  “chemical	  removal	  notice”	  with	  it’s	  confounding	  

requirements	  
• Applies	  the	  0.1%	  De	  Minimis	  on	  components	  of	  assembled	  products	  
• A	  De	  Minimis	  Exemption	  Notification	  that	  creates	  an	  unnecessary	  paperwork	  burden	  
• Made	  changes	  to,	  but	  still	  maintaining,	  the	  3rd	  Party	  Verification	  requirement	  
• Improved	  CBI	  Provisions	  but	  with	  many	  remaining	  concerns	  for	  protection	  of	  legitimate	  

trade	  secrets	  
	  
GMA	  supports	  California’s	  Green	  Chemistry	  Initiative	  (GCI)	  and	  advocated	  for	  the	  passage	  of	  
AB1879	  and	  SB509	  as	  key	  elements	  in	  establishing	  authority	  to	  identify,	  assess,	  and	  manage	  
high	  priority	  chemicals	  and	  to	  establish	  a	  portal	  for	  chemical	  safety	  information.	  	  We	  believe	  
that	  by	  maintaining	  the	  improvements	  made	  in	  these	  revisions	  and	  addressing	  the	  remaining	  
concerns	  the	  regulation	  will	  have	  the	  intended	  result	  of	  improving	  public	  health	  and	  the	  
environment	  for	  Californians.	  
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California	  deserves	  a	  credible,	  workable,	  and	  successful	  program	  that	  can	  achieve	  this	  part	  of	  
the	  Green	  Chemistry	  Initiative’s	  objectives	  and	  work	  together	  with	  the	  other	  five	  planks	  of	  the	  
program.	  	  GMA	  is	  a	  member	  of	  the	  Green	  Chemistry	  Alliance	  (GCA)	  and	  supports	  the	  Alliance’s	  
12/3/2010	  detailed	  input	  on	  the	  15-‐Day	  Revisions	  to	  the	  Regulation.	  	  In	  addition,	  GMA	  is	  a	  
member	  of	  the	  Food	  Packaging	  Coalition	  (FPC)	  and	  supports	  the	  Coalition’s	  12/3/2010	  
comments.	  	  As	  can	  be	  seen	  from	  GMA’s	  attached	  detailed	  comments	  and	  from	  those	  submitted	  
by	  GCA	  and	  the	  FPC,	  we	  strongly	  support	  the	  many	  improvements	  in	  the	  Revision	  but	  still	  have	  
many	  important	  concerns.	  	  	  
	  
The	  Grocery	  Manufacturers	  Association	  remains	  committed	  to	  assisting	  the	  Department	  in	  
developing	  and	  implementing	  a	  Green	  Chemistry	  program	  that	  will	  not	  only	  achieve	  the	  Green	  
Chemistry	  Initiative’s	  objectives,	  but	  that	  will	  also	  be	  a	  model	  for	  the	  U.S.	  and	  elsewhere.	  	  If	  you	  
have	  any	  questions	  or	  comments,	  please	  feel	  free	  to	  contact	  us.	  	  We	  look	  forward	  to	  our	  
continued	  work	  together	  on	  this	  important	  public	  policy	  initiative.	  
	  
	  
Sincerely,	  	  
	  

	  
Scott	  Riehl	  
Vice	  President,	  State	  Government	  Affairs	  	  
and	  Associate	  Counsel	  
Grocery	  Manufacturers	  Association	  
1350	  I	  St	  NW,	  Suite	  300	  
Washington,	  D.C.	  	  20005	  
	  
cc:	  	  Linda	  Adams,	  California	  EPA	  	  
	  	  	  	  	  	  	  Maziar	  Movassaghi,	  DTSC	  
	  	  	  	  	  	  Jeff	  Wong,	  DTSC	  
	  	  	  	  	  	  Odette	  Madriago,	  DTSC	  
	  	  	  	  	  	  John	  Moffatt,	  Office	  of	  the	  Governor	  
	  



Grocery	  Manufacturers	  Association	  
Comments—Safer	  Consumer	  Product	  Alternative	  Regulation,	  15-‐Day	  Revisions	  

 4	  

	  
SCOPE	  
	  
• 69301(b)(5).	  	  Clearer	  language	  to	  incorporate	  the	  statutory	  prohibition	  on	  regulatory	  

duplication.	  
	  
This	  paragraph	  relates	  to	  regulation	  by	  other	  federal	  or	  state	  agencies.	  	  The	  articulation	  of	  
when	  the	  requirements	  of	  these	  regulations	  do	  not	  apply	  is	  an	  improvement,	  providing	  
clearer	  language	  to	  incorporate	  the	  statutory	  prohibition	  on	  regulatory	  duplication.	  	  It	  
makes	  clear	  that	  if	  a	  state	  or	  federal	  regulation	  addresses	  the	  same	  public	  health	  and	  
environmental	  threat	  and	  exposure	  pathways	  that	  would	  otherwise	  be	  the	  basis	  for	  the	  
chemical	  being	  listed	  as	  a	  chemical	  of	  concern	  or	  the	  basis	  for	  the	  product	  being	  a	  priority	  
product,	  then	  it	  is	  not	  applicable.	  	  	  	  

As	  discussed	  in	  GMA’s	  11/1/2010	  comments,	  targeting	  food	  contact	  products,	  would	  be	  
duplicative	  and	  in	  direct	  conflict	  with	  existing	  FDA	  regulation.	  	  Food	  packaging	  and	  other	  
food	  contact	  materials	  are	  important	  to	  ensure	  the	  safety	  and	  quality	  of	  food.	  	  FDA,	  under	  
federal	  law,	  has	  established	  a	  comprehensive	  regulatory	  scheme	  to	  ensure	  the	  safety	  of	  
food-‐contact	  materials,	  which	  provides	  a	  large	  margin	  of	  safety.	  	  That	  regulatory	  scheme	  is	  
consistent	  with	  the	  goals	  and	  purposes	  of	  the	  GCI.	  

Similarly,	  subjecting	  Over-‐the	  Counter	  drug	  product	  ingredients	  (OTC)	  to	  the	  regulation	  
would	  be	  duplicative	  and	  in	  direct	  conflict	  with	  the	  existing	  FDA	  regulatory	  structure.	  	  FDA	  
fully	  regulates	  these	  ingredients	  for	  both	  human	  and	  environmental	  health	  impacts.	  	  
	  

• 69301(b)(6)(A).	  	  Exemption	  evaluation	  is	  appropriately	  focused	  on	  “reasonable	  and	  
foreseeable	  use”	  
 
The	  revision	  to	  add	  “reasonably	  foreseeable	  exposure”	  (in	  Section	  69301	  (b)(6)(A))	  is	  a	  
significant	  improvement	  to	  these	  regulations	  that	  will	  provide	  an	  essential	  criterion	  for	  
evaluating	  situations	  where	  there	  is	  insufficient	  exposure	  to	  a	  chemical	  of	  concern	  to	  pose	  a	  
threat.	  	  This	  criterion	  builds	  on	  federal	  regulations	  that	  rely	  on	  the	  concept	  of	  a	  “reasonable	  
and	  foreseeable”	  criterion	  to	  evaluate	  whether	  or	  not	  a	  product	  will	  expose	  a	  consumer	  to	  a	  
chemical	  at	  levels	  that	  will	  cause	  harm.	  	  Thus,	  it	  is	  essential	  that	  DTSC	  maintain	  this	  
reference	  to	  this	  criterion	  to	  provide	  a	  protective,	  yet	  reasonable	  standard	  in	  the	  
Regulations	  for	  determining	  exposure	  pathways.	  	  This	  criterion	  acknowledges	  the	  “real-‐
world”	  planning,	  design,	  and	  control	  that	  responsible	  companies	  must	  undertake	  to	  prevent	  
exposure	  to	  a	  chemical	  and	  the	  “real-‐world”	  use	  patterns	  of	  products.	  	   
	   
However,	  the	  GMA	  is	  adamantly	  opposed	  to	  the	  inclusion	  of	  the	  concepts	  of	  “misuses	  and	  
abuses”	  and	  “improper	  end-‐of-‐life	  management	  of	  the	  product”.	  	  The	  U.S.	  Environmental	  
Protection	  Agency	  (EPA)	  has	  embraced	  this	  approach	  of	  using	  "reasonable	  and	  foreseeable"	  
in	  the	  agency's	  waste	  management	  requirements	  for	  small	  and	  large	  quantity	  handlers	  of	  
universal	  waste	  pesticides.	  	  See	  40	  CFR	  273.13(b),	  and	  40	  CFR	  273.33(b).	  	  The	  Federal	  
Hazardous	  Substances	  Act	  also	  requires	  that	  certain	  hazardous	  household	  products	  bear	  
cautionary	  labeling	  to	  alert	  consumers	  to	  the	  potential	  hazards	  that	  those	  products	  present.	  	  
These	  labels	  are	  required	  when	  a	  product	  may	  cause	  "substantial	  personal	  injury	  or	  
substantial	  illness	  during	  or	  as	  a	  proximate	  result	  of	  any	  customary	  or	  reasonable	  
foreseeable	  handling	  or	  use,	  including	  reasonable	  foreseeable	  ingestion	  by	  
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children."	  	  Emphasis	  added,	  see,	  definition	  of	  "hazardous	  substance",	  	  15	  USC	  Section	  
1261(f)(1)(A).	  	   
	   
Regulations	  incorporating	  "reasonable	  and	  foreseeable"	  do	  not	  suggest	  that	  a	  manufacturer	  
of	  a	  consumer	  product	  can	  foresee	  every	  hypothetical	  misuse,	  abuse,	  or	  improper	  use	  and	  
management	  of	  the	  product.	  	  These	  concepts	  are	  not	  supported	  by	  existing	  regulatory	  
schemes	  and	  threaten	  to	  negate	  the	  real-‐world	  planning	  for	  exposure	  control	  that	  this	  
section	  should	  address.	  	  Beyond	  product	  design	  to	  prevent	  concerns,	  label	  warnings,	  
together	  with	  instructions	  for	  use	  and	  disposal	  are	  directly	  aimed	  at	  assuring	  safety	  of	  use	  
and	  disposal.	  	  To	  include	  this	  language	  could	  suggest	  that	  any	  “unreasonable”	  use	  of	  a	  
product	  as	  grounds	  for	  exposure.	  	  This	  situation	  would	  undermine	  Federal	  uniformity	  and	  
necessary	  understanding	  of	  relevant	  exposures	  that	  would	  be	  actionable	  under	  this	  
regulation.	  	   
	   
GMA	  Recommends	  that	  section	  69301	  (b)(6)(A)	  be	  amended	  as	  follows:	  	  

“A	  determination	  pursuant	  to	  this	  subparagraph	  shall	  be	  based	  upon	  an	  evaluation	  of	  
reasonably	  foreseeable	  uses,	  misuses	  and	  abuses	  of	  the	  product,	  and	  reasonably	  
foreseeable	  proper	  and	  improper	  end-‐of-‐life	  management	  of	  the	  product.”	  	  

	  
• 69303.3.	  	  Focus	  on	  Cleaning,	  Personal	  Care	  and	  Products	  for	  Children	  12	  and	  under	  for	  the	  

first	  five	  years.	  
	  
For	  prioritizing	  products,	  the	  15-‐Day	  Revision	  states	  that	  until	  2016,	  the	  Department	  shall	  
only	  consider	  Children’s	  products	  designed	  or	  intended	  primarily	  for	  children	  12	  years	  or	  
younger,	  Personal	  care	  products,	  and	  Household	  cleaning	  products.	  	  While	  the	  statutory	  
criteria	  of	  volume	  in	  commerce,	  potential	  for	  exposure	  to	  the	  chemical	  in	  a	  product	  and	  
potential	  effects	  on	  sensitive	  subpopulations	  are	  mentioned	  in	  the	  15-‐Day	  Notice,	  it	  is	  not	  
clear	  whether	  other	  product	  categories	  were	  considered	  or	  how	  the	  criteria	  were	  applied	  to	  
result	  in	  these	  selections.	  	  Nor	  is	  there	  a	  discussion	  about	  what	  criteria	  and	  approach	  will	  be	  
used	  in	  2016	  and	  beyond	  for	  adding	  categories,	  or	  whether	  products	  from	  all	  categories	  
would	  be	  added	  to	  the	  scope	  of	  the	  regulation	  at	  that	  time.	  The	  Department	  has	  the	  
obligation	  to	  address	  these	  questions	  in	  the	  Final	  Statement	  of	  Need	  and	  Reasonableness.	  
	  

• 69301.1(a)(58).	  	  Personal	  Care	  Product	  definition	  
	  
A	  new	  definition	  has	  been	  added	  to	  describe	  personal	  care	  products.	  	  It	  follows	  the	  FDA	  
definition,	  but	  includes	  an	  additional	  reference	  to	  “structure	  and	  function”	  in	  order	  to	  
distinguish	  cosmetics	  from	  Prescription	  and	  OTC	  drugs.	  	  This	  is	  appropriate,	  and	  GMA	  
supports	  the	  definition.	  
	  

• 69301(b)(4).	  	  Intentional	  ingredient	  provisions	  are	  made	  meaningful.	  	  Provision	  that	  
unintentionally	  added	  substances	  include	  recycled	  feedstock	  is	  counterproductive	  to	  
recycling	  programs;	  Provision	  that	  unintentionally	  added	  substances	  include	  “component”	  
is	  unclear,	  unnecessary,	  and	  inappropriate.	  
	  
As	  modified,	  the	  Revisions	  appropriately	  focus	  the	  applicability	  of	  the	  regulations	  on	  
intentional	  ingredients	  in	  consumer	  products.	  	  GMA	  supports	  this	  change.	  
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However	  (b)(4)(B)	  results	  in	  a	  fairly	  significant	  limitation	  on	  intentionally	  added	  chemicals.	  	  
In	  particular,	  it	  excludes	  from	  the	  unintentionally	  added	  portion	  of	  the	  regulation	  chemicals,	  
chemicals	  in	  recycled	  feedstock,	  or	  a	  component	  or	  processing	  agent	  unless	  there	  is	  a	  lack	  of	  
awareness	  of	  the	  presence	  of	  the	  chemical	  after	  taking	  reasonably	  feasible	  steps.	  	  
	  
From	  a	  public	  policy	  perspective,	  this	  will	  have	  the	  unintended	  consequence	  of	  discouraging	  
the	  use	  of	  recycled	  feedstock	  because	  of	  the	  uncertainty	  about	  what	  might	  be	  present.	  	  It	  is	  
important	  to	  point	  out	  that	  manufacturers	  who	  use	  recycled	  materials	  and	  the	  recycling	  
industry	  take	  their	  obligations	  to	  verify	  the	  compliance	  of	  materials	  that	  they	  use	  in	  all	  types	  
of	  consumer	  products	  very	  seriously	  but,	  at	  the	  end	  of	  the	  day,	  the	  recycled	  feedstock	  is	  a	  
reflection	  of	  what	  is	  already	  in	  the	  stream	  of	  commerce.	  	  Until	  Chemicals	  of	  Concern	  are	  
removed	  from	  primary	  uses,	  they	  have	  the	  potential	  to	  remain	  in	  recycled	  feedstock.	  	  The	  
current	  iteration	  of	  the	  rule	  imposes	  a	  disproportionate	  burden	  on	  those	  who	  use	  recycled	  
feedstock.	  	  To	  the	  extent	  that	  the	  regulation	  achieves	  its	  purpose	  of	  encouraging	  
manufacturers	  to	  consider	  alternatives,	  it	  builds	  a	  disincentive	  to	  recycle	  into	  the	  
regulations,	  which	  seems	  shortsighted	  at	  best.	  
	  
Components	  of	  assembled	  products,	  like	  formulated	  products,	  may	  contain	  both	  intentional	  
and	  unintentional	  ingredients.	  	  
	  
GMA	  opposes	  these	  changes	  and	  recommends	  that	  the	  recycled	  feedstock	  and	  component	  
exclusions	  be	  dropped.	  

	  
	  

• 69301.1(a)(26),	  69303.2.	  	  De	  minimis	  stated	  as	  0.1%,	  but	  unnecessarily	  applies	  California	  
Hazardous	  Waste	  thresholds	  as	  an	  alternative;	  Applies	  the	  0.1%	  De	  Minimis	  to	  
components	  of	  assembled	  product	  vs.	  the	  complete	  product.	  
	  
GMA	  supports	  the	  change	  in	  the	  15-‐Day	  Revisions	  to	  set	  the	  default	  De	  Minimis	  at	  0.1%,	  
harmonizing	  with	  national	  and	  international	  practices	  and	  acknowledging	  that	  exempting	  
products	  containing	  chemicals	  of	  concern	  below	  a	  de	  minimis	  threshold	  assists	  with	  focusing	  
resources	  on	  those	  products	  that	  may	  pose	  the	  greatest	  risk.	  	  	  
	  
However,	  GMA	  believes	  that	  the	  alternative	  de	  minimis	  level	  at	  §69301.1(a)(26)(B),	  applying	  
hazardous	  waste	  regulatory	  thresholds,	  is	  unnecessary	  and	  should	  be	  eliminated	  from	  the	  
regulation.	  	  	  
	  
The	  15-‐day	  Notice	  states	  “This	  change	  [application	  of	  hazardous	  waste	  regulatory	  threshold]	  
is	  necessary	  so	  that	  there	  is	  no	  inadvertent	  conflict	  between	  the	  hazardous	  waste	  
requirements	  and	  these	  regulations	  as	  they	  may	  apply	  to	  the	  same	  product,	  particularly	  at	  
the	  end	  of	  the	  useful	  life	  of	  a	  product.”	  	  	  
	  
GMA	  is	  of	  the	  opinion	  that	  there	  is	  no	  conflict	  between	  the	  regulations—if	  a	  product	  fails	  
the	  test,	  it	  would	  still	  be	  hazardous	  waste	  regardless	  of	  whether	  it	  meets	  or	  exceeds	  the	  
0.1%	  de	  minimis	  threshold.	  	  Further,	  the	  application	  of	  the	  hazardous	  waste	  regulation	  
thresholds	  pertains	  to	  the	  end	  of	  a	  product’s	  useful	  life	  and	  its	  waste	  management	  status.	  	  It	  
does	  not	  pertain	  to	  a	  product’s	  impact	  on	  public	  health	  and	  the	  environment	  during	  its	  
useful	  life.	  	  Finally,	  the	  threshold	  is	  based	  on	  a	  measurement	  of	  leachate	  from	  the	  product,	  
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which	  has	  no	  correlation	  with	  the	  measurement	  of	  concentration	  in	  product.	  	  As	  such,	  it	  is	  
unnecessary,	  scientifically	  unsound	  and	  should	  be	  removed.	  
	  
In	  addition,	  GMA	  opposes	  the	  current	  structure	  of	  Section	  69303.2	  and	  the	  De	  minimis	  
provisions	  within	  (Pages	  49-‐52)	  and	  how	  it	  addresses	  formulated	  products	  and	  assembled	  
products	  differently.	  	  The	  De	  minimis	  level	  (0.1%)	  –	  while	  appropriate	  and	  consistent	  with	  
REACH	  –	  should	  be	  applied	  to	  the	  total	  product	  by	  weight	  not	  to	  individual	  components.	  	  	  	  
	  
Neither	  “formulated	  products”	  nor	  “assembled	  products”	  are	  defined	  and	  classifying	  these	  
products	  will	  be	  difficult,	  given	  that	  products	  might	  span	  both	  product	  areas.	  	  Additionally	  
all	  products	  have	  “components”	  regardless	  of	  whether	  they	  are	  “assembled”	  or	  
“formulated”.	  	  Finally,	  determining	  what	  is	  a	  component	  or	  a	  sub-‐component	  will	  also	  be	  
very	  difficult.	  
	  
The	  result	  of	  the	  assembled	  products	  provisions	  in	  this	  Section	  is	  to	  lower	  the	  de	  minimis	  for	  
assembled	  products	  to	  a	  component	  level,	  not	  a	  total	  product	  weight	  level.	  	  This	  is	  in	  stark	  
contrast	  with	  REACH	  Article	  7	  that	  articulates	  that	  the	  0.1%	  de	  minimis	  level	  applies	  to	  the	  
total	  product	  by	  weight.	  	  In	  fact,	  recent	  REACH	  legal	  guidance	  indicates,	  	  
	  

“an	  article	  is	  to	  be	  understood	  as	  the	  article	  as	  produced	  or	  imported.	  It	  
may	  be	  very	  simple,	  like	  a	  wooden	  chair	  but	  could	  also	  be	  rather	  complex,	  
like	  a	  computer,	  consisting	  of	  several	  parts,	  which	  are	  also	  considered	  
articles	  when	  produced	  or	  imported.”	  

	  
The	  key	  impact	  of	  establishing	  the	  De	  minimis	  level	  is	  to	  establish	  a	  level	  below,	  which	  
exposure	  to	  a	  CoC	  is	  not	  relevant	  for	  regulatory	  action.	  	  Therefore	  exposure	  should	  be	  the	  
key	  determinant	  to	  applying	  the	  De	  minimis	  provision.	  	  Application	  of	  the	  de	  minimis	  level	  
to	  components	  ignores	  the	  fact	  that	  it	  is	  exposure	  to	  a	  total	  product	  (not	  a	  specific	  
component)	  that	  should	  be	  the	  drive	  for	  the	  de	  minimis	  level	  –	  below	  which	  exposure	  is	  not	  
a	  concern.	  	  Application	  of	  the	  de	  minims	  to	  components	  distorts	  the	  exposure	  to	  the	  
product.	  	  The	  de	  minimis	  should	  apply	  to	  the	  total	  exposure	  and	  threat	  of	  adverse	  impact	  
from	  the	  entire	  product.	  
	  
GMA	  Recommendation:	  	  	  

For	  all	  products,	  the	  de	  minimis	  level	  should	  be	  applied	  by	  weight	  to	  the	  total	  
product,	  which	  accounts	  for	  total	  exposure	  to	  a	  product	  and	  is	  consistent	  with	  
international	  guidance	  under	  REACH.	  	  	  

	  
• 69303.2(d)(3)(D).	  	  Provision	  to	  “add	  up”	  concentrations	  of	  chemicals	  with	  similar	  hazard	  

traits	  
	  
This	  provision	  would	  require	  that	  the	  sum	  of	  the	  concentrations	  of	  all	  Chemicals	  of	  Concern	  
in	  a	  product/component	  that	  are	  a	  basis	  for	  a	  Priority	  Product	  listing	  and	  that	  exhibit	  the	  
same	  hazard	  not	  exceed	  the	  de	  minimis	  level.	  	  This	  provision	  lacks	  clarity	  in	  that	  the	  
implementation	  and	  enforcement	  would	  be	  extremely	  difficult	  as	  the	  nature	  of	  “the	  same	  
hazard”	  will	  be	  difficult	  for	  the	  Department	  and	  the	  regulated	  community	  to	  interpret.	  	  
While	  it	  may	  be	  desirable	  to	  control	  for	  Chemicals	  of	  Concern	  that	  have	  toxic	  activity	  via	  the	  
same	  mode	  of	  action,	  those	  are	  not	  aligned	  with	  the	  proposed	  hazard	  traits.	  	  For	  example,	  
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not	  all	  carcinogens	  operate	  according	  to	  the	  same	  mode	  of	  action;	  in	  fact,	  there	  are	  a	  wide	  
variety	  of	  cancers	  that	  might	  be	  elicited	  by	  different	  chemical	  carcinogens.	  	  To	  consider	  
them	  as	  similar	  for	  the	  purpose	  of	  aggregation	  by	  virtue	  of	  the	  classification	  as	  
“carcinogens”	  is	  not	  scientifically	  valid.	  	  The	  inconsistencies	  of	  the	  approach	  proposed	  are	  
more	  stark	  when	  one	  considers	  the	  Hazard	  Trait	  definition	  proposed	  in	  Section	  69301.1	  (44);	  
the	  multiple	  listing	  provisions	  proposed	  (2.c-‐f)	  for	  designating	  a	  hazard	  trait	  have	  no	  
necessary	  commonality	  among	  the	  chemicals	  that	  populate	  each	  list.	  
	  

• 69301.1(a)(44).	  	  Added	  several	  sources	  for	  initial	  chemicals	  of	  concern	  that,	  by	  definition	  
of	  their	  source	  and	  nature,	  are	  already	  being	  regulated.	  
	  
GMA	  is	  concerned	  about	  these	  additions	  in	  the	  15-‐Day	  Revisions	  of	  sources	  for	  initial	  
Chemicals	  of	  Concern	  that	  by	  definition	  are	  already	  being	  regulated,	  specifically	  EPA	  Action	  
Plans	  and	  Clean	  Water	  Act	  303(c)	  and	  303(d)	  lists.	  	  
	  
US	  EPA	  has	  already	  announced	  Action	  Plans	  for	  8	  chemicals/chemical	  families	  and	  has	  
committed	  to	  announcing	  2	  more.	  	  Each	  Action	  Plan	  is	  extremely	  comprehensive,	  with	  
Regulatory	  proposals	  for	  Test	  Rules,	  Significant	  New	  Use	  Rules,	  Restrictions/Bans,	  and	  
Additional	  information	  collection,	  together	  with	  Voluntary	  market	  withdrawals,	  Alternative	  
Analysis	  programs	  through	  the	  Design	  for	  Environment	  program	  and	  other	  non-‐regulatory	  
actions.	  	  Thus	  EPA	  is	  occupying	  the	  field	  of	  regulation	  for	  these	  chemicals,	  and	  action	  by	  
DTSC	  would,	  by	  definition,	  be	  regulatory	  duplication.	  	  	  
	  
Similarly,	  the	  Clean	  Water	  Act	  regulates	  water	  pollutants	  and	  inclusion	  of	  these	  lists	  is	  
inappropriate.	  
	  
GMA	  opposes	  these	  changes	  and	  recommends	  that	  thy	  be	  removed	  from	  the	  regulation	  
	  

• 69301.1(a)(22)(B)2.	  	  Bulk	  chemicals	  and	  intermediates	  are	  removed	  from	  the	  definition	  of	  
consumer	  products	  
	  
This	  paragraph	  excludes	  from	  the	  definition	  of	  a	  consumer	  product	  a	  chemical	  that	  meets	  
the	  definition	  of	  a	  consumer	  product,	  but	  that	  is	  not	  packaged	  and	  placed	  into	  the	  stream	  of	  
commerce	  in	  California	  as	  an	  individual	  chemical.	  This	  articulation	  presumably	  of	  an	  
intermediate	  is	  vague	  and	  requires	  clarity.	  	  GMA’s	  concern	  is	  whether,	  for	  instance,	  selling	  a	  
chemical	  in	  barrels	  or	  in	  a	  train	  car	  falls	  within	  the	  exclusions	  from	  the	  definition	  of	  a	  
consumer	  product.	  	  To	  address	  the	  clarity	  concern,	  GMA	  recommends	  the	  subdivision	  
(a)(22)(B)2	  be	  amended	  to	  read,	  “…A	  chemical	  that	  meets	  the	  definition	  of	  a	  ‘consumer	  
product’’,	  as	  defined	  in	  Health	  and	  Safety	  Code	  25251,	  but	  that	  is	  not	  packaged	  for	  sale	  at	  
retail,	  and	  placed	  into	  the	  stream	  of	  commerce	  in	  California,	  as	  an	  individual	  chemical.”	  
	  
	  

• 69301.1(a)(50).	  	  Nanomaterial	  references	  are	  eliminated	  from	  the	  regulation	  
	  

GMA	  notes	  that	  the	  revised	  proposed	  regulation	  has	  removed	  all	  specific	  references	  to	  nano	  
materials.	  	  GMA	  fully	  supports	  the	  removal	  of	  these	  references.	  	  The	  text	  that	  was	  deleted	  
was	  both	  unnecessary	  for	  the	  effective	  operation	  of	  the	  regulation	  and	  needlessly	  
complicating	  in	  the	  context	  of	  nano	  material	  policy.	  	  
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• 69301.1,	  69302	  and	  69303.	  	  Elimination	  of	  Chemicals	  and	  Products	  Under	  Consideration,	  

creates	  a	  compressed	  public	  comment	  period	  for	  Chemical	  of	  Concern	  and	  for	  Priority	  
Products	  

	  
In	  the	  Revised	  Proposed	  Regulations,	  the	  concepts	  of	  Chemicals	  Under	  Consideration	  and	  
Products	  Under	  Consideration	  have	  been	  eliminated,	  dramatically	  shortening	  the	  
prioritization	  process	  for	  chemicals	  and	  products.	  	  While	  this	  has	  the	  public	  policy	  benefit	  of	  
accelerating	  the	  timeline	  in	  making	  the	  initial	  finalized	  chemical	  of	  concern	  and	  priority	  
product	  decisions,	  it	  has	  several	  negative	  effects.	  	  As	  noted	  in	  GMA’s	  11/1/2010	  comments,	  
these	  concepts	  play	  an	  important	  role	  in	  gathering	  information	  from	  the	  public	  and	  sending	  
a	  signal	  to	  the	  marketplace	  for	  manufacturers	  and	  users	  as	  they	  make	  production	  and	  
formulation	  decisions.	  	  We	  are	  concerned	  that	  with	  the	  resulting	  compressed	  process,	  
stakeholders	  will	  not	  have	  sufficient	  time	  and	  opportunity	  to	  provide	  complete	  information	  
to	  ensure	  good	  decision-‐making	  by	  the	  Department.	  	  The	  Revisions	  add	  the	  requirement	  
that	  the	  Department	  conduct	  one	  or	  more	  workshops,	  which	  will	  help	  in	  the	  understanding	  
of	  the	  rationale	  for	  proposed	  lists.	  	  However	  the	  preparation	  of	  public	  comments	  for	  these	  
proposals	  will	  require	  the	  assembly	  and	  communication	  of	  significant	  scientific	  information.	  	  
Should	  the	  Department	  proceed	  with	  the	  Revised	  approach,	  it	  will	  be	  critical	  that	  comment	  
periods	  be	  sufficient—120	  to	  180	  days—to	  ensure	  adequate	  time	  for	  quality	  responses.	  	  
	  

• 69301.5.	  	  Concerns	  remain	  on	  information	  requirements	  from	  manufacturers	  
	  
The	  Department	  made	  a	  number	  of	  substantive	  changes	  to	  the	  requirements	  for	  
information	  imposed	  on	  manufacturers	  of	  consumer	  products	  containing	  chemicals	  of	  
concern.	  	  However,	  the	  changes	  do	  not	  remove	  our	  objections	  to	  the	  provisions	  of	  this	  
section.	  	  The	  GCA	  has	  filed	  detailed	  comments	  on	  this	  section,	  which	  GMA	  supports.	  
 

	  
SCIENCE	  
	  
• 69302,	  69303.	  Provisions	  for	  Science-‐Based	  Quantitative	  priority	  setting	  strengthened	  and	  

acknowledged	  in	  the	  15-‐Day	  Notice	  
	  
GMA	  supported	  AB	  1879	  and	  SB	  509	  as	  a	  means	  to	  place	  decisions	  about	  product	  safety	  in	  
the	  hands	  of	  DTSC	  scientists.	  	  In	  our	  comments	  of	  11/1/2010	  we	  said	  that	  the	  Proposed	  
Regulation	  language	  provided	  workable	  direction	  for	  making	  such	  decisions	  in	  a	  scientifically	  
credible	  and	  defensible	  manner.	  	  This	  was	  based	  on	  the	  fact	  that	  the	  proposal	  was	  clear	  that	  
the	  prioritization	  process	  required	  the	  Department	  to	  make	  quantitative	  comparisons	  of	  
hazard	  and	  exposure	  in	  setting	  priorities	  and	  to	  focus	  on	  those	  situations	  with	  the	  greatest	  
potential	  for	  harm.	  
	  
The	  revisions	  include	  a	  number	  of	  changes	  that	  further	  strengthen	  this	  approach	  and	  that	  
GMA	  supports,	  as	  well	  as	  some	  changes	  that	  raise	  concerns.	  	  The	  key	  regulatory	  language	  
has	  been	  changed	  to	  direct	  the	  department	  to	  focus	  on	  those	  situations	  “…for	  which	  there	  is	  
the	  greatest	  potential	  for	  consumers	  or	  environmental	  receptors	  to	  be	  exposed	  to	  the	  
chemical	  in	  quantities	  that	  can	  result	  in	  adverse	  public	  health	  or	  environmental	  impacts.”	  	  
(69302.3	  (b)(1)	  and	  69303.3(b)(1)).	  	  GMA	  supports	  this	  articulation.	  	  	  
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GMA	  is	  concerned	  about	  the	  deletion	  of	  the	  statement	  in	  69302.3	  (b)(1)	  and	  69303.3(b)(1)	  
that	  	  “The	  Department	  shall	  consider	  both	  the	  potential	  for	  exposure	  to	  the	  chemical	  and	  
the	  potential	  harm	  resulting	  from	  potential	  exposures”.	  This	  provides	  clear	  direction	  and	  is	  
consistent	  with	  the	  Revision’s	  prioritization	  approach,	  thus	  it	  is	  not	  clear	  why	  it	  was	  
removed.	  	  We	  request	  that	  it	  be	  reinstated,	  with	  the	  substitution	  of	  “impact”	  for	  “harm”	  to	  
conform	  to	  the	  Revision	  terminology	  change.	  
	  
69302.3	  (b)(2)	  and	  69303.3(b)(2)	  relate	  to	  the	  prioritization	  processes	  and	  are	  improved	  
over	  the	  Proposed	  Regulation.	  	  However,	  the	  provisions	  introduce	  a	  lack	  of	  clarity	  when,	  
having	  identified	  the	  threats	  and	  potential	  exposures	  for	  each	  chemical,	  the	  department	  
must	  then	  determine	  which	  of	  these	  threats	  and	  exposures	  are	  addressed	  by	  other	  state	  or	  
federal	  regulatory	  programs	  and	  “adjust	  the	  prioritization	  accordingly.”	  	  A	  clarification	  is	  
needed	  to	  make	  clear	  that	  if	  the	  same	  threat	  and	  exposure	  is	  already	  being	  regulated,	  it	  is	  
exempt	  from	  the	  regulation,	  but	  if	  not,	  then	  it	  should	  be	  taken	  into	  account	  to	  adjust	  the	  
prioritization.	  
	  
69302.3(b)(3)	  and	  69303.3(b)(3)	  further	  address	  prioritization	  decisions	  and	  introduce	  an	  
inconsistency	  with	  the	  use	  of	  a	  new	  term,	  “Reliable	  information	  demonstrating	  the	  
occurrence,	  or	  potential	  occurrence,	  of	  public	  health	  and	  environmental	  exposures”.	  	  As	  
discussed	  in	  the	  comment	  on	  the	  definition	  of	  this	  term	  in	  69301.1(a)(71),	  the	  criteria	  are	  all	  
limited	  to	  Qualitative	  exposure	  information.	  	  Qualitative	  information	  while	  directionally	  
helpful	  in	  indicating	  the	  existence	  of	  occurrence	  or	  presence	  cannot	  be	  used	  in	  determining	  
whether	  the	  occurrence	  or	  presence	  presents	  a	  risk.	  	  Presence	  does	  not	  equate	  to	  
significance,	  thus	  quantitative	  information	  demonstrating	  exposures	  at	  levels	  of	  concern	  
must	  be	  the	  primary	  driving	  factor	  in	  priority	  setting	  decisions.	  	  As	  such,	  employing	  
Qualitative	  indicators	  in	  (b)(3)	  is	  inconsistent	  with	  (b)(1)	  on	  lines	  39-‐41	  of	  the	  previous	  page,	  
which	  calls	  for	  the	  Department	  to	  prioritize	  based	  on	  the	  “greatest	  potential	  for	  consumers	  
or	  environmental	  receptors	  to	  be	  exposed	  to	  the	  chemical	  in	  quantities	  that	  can	  result	  in	  
adverse	  public	  health	  or	  environmental	  impacts”	  which	  is	  clearly	  a	  Quantitative	  approach.	  	  
This	  concern	  can	  be	  addressed	  by	  adding	  the	  following	  at	  page	  42,	  line	  22:	  “Reliable	  
information	  demonstrating	  the	  occurrence,	  or	  potential	  occurrence,	  of	  public	  health	  and	  
environmental	  exposures	  in	  quantities	  that	  can	  result	  in	  adverse	  public	  health	  or	  
environmental	  impacts”,	  making	  the	  provisions	  consistent.	  	  Alternatively,	  the	  (b)(3)	  
provisions	  could	  be	  deleted	  since	  they	  are	  fundamentally	  restatements	  of	  69302.3	  (b)(1)	  
and	  69303.3(b)(1).	  
	  
	  

• 69301(b)(6)(B).	  	  Use	  of	  a	  “clear	  and	  convincing	  evidence”	  standard	  for	  exposure	  
exemption.	  
	  
This	  paragraph	  requires	  a	  person	  requesting	  DTSC	  to	  make	  a	  determination	  about	  exposure	  
must	  prove	  by	  clear	  and	  convincing	  evidence	  that	  no	  exposure	  posing	  a	  threat	  is	  reasonably	  
foreseeable.	  	  The	  standard	  of	  proof	  for	  purposes	  of	  Sections	  69301(b)(6)(B)	  should	  not	  be	  
artificially	  elevated.	  	  There	  is	  no	  basis	  in	  the	  authorizing	  statutes	  for	  such	  a	  disparity	  in	  
standards.	  	  Nor	  has	  DTSC	  provided	  a	  rationale	  for	  this	  high	  burden	  of	  proof.	  Indeed,	  without	  
any	  empirical	  basis	  for	  such	  an	  assessment,	  establishing	  such	  a	  dichotomy	  is	  inherently	  
arbitrary	  and	  a	  violation	  of	  the	  California	  Administrative	  Procedure	  Act.	  	  The	  enhanced	  
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standard	  should	  be	  excised.	  	  These	  decisions	  relate	  to	  hazard,	  exposure	  and	  product	  safety.	  	  
In	  the	  toxicology	  arena,	  “Weight	  of	  evidence	  based	  on	  valid	  scientific	  information	  is	  the	  
standard	  applied	  to	  such	  decisions	  and	  GMA	  recommends	  that	  phrasing	  of	  a	  standard	  is	  
necessary	  for	  this	  section.	  	  

	  
• 69301.1(a)	  (16)	  and	  (19).	  	  Chemical/chemical	  mixture	  definitions	  are	  conformed	  to	  TSCA	  
	  

GMA	  supports	  the	  changes	  in	  these	  definitions	  to	  conform	  to	  Federal	  Law.	  
	  
• 69301.1	  (a)	  (4-‐8,	  35,	  59,	  60,	  and	  86).	  	  Adverse	  impacts	  are	  defined	  with	  generally	  

appropriate	  factors,	  but	  without	  cut-‐off	  levels	  for	  context	  
	  

Adverse	  impacts	  and	  chemical	  properties	  are	  defined	  for	  air	  quality,	  ecological,	  public	  
health,	  soil	  quality,	  water	  quality,	  environmental	  fate	  properties,	  physical	  hazards	  and	  
Waste/end-‐of-‐life.	  	  In	  general,	  taken	  together	  with	  the	  elimination	  of	  the	  4-‐5	  pages	  of	  
OEHHA	  hazard	  traits,	  this	  is	  an	  improvement,	  as	  many	  of	  the	  factors	  mentioned	  are	  
traditional	  endpoints	  addressed	  in	  state,	  federal	  and	  international	  chemical	  programs.	  	  
However,	  there	  are	  a	  number	  of	  concerns	  in	  these	  definitions.	  	  	  
	  
The	  first	  is	  that	  some	  factors	  are	  scientific	  frontier	  issues—epigenetic	  toxicity—that	  are	  not	  
settled	  science	  and	  do	  not	  belong	  in	  these	  regulations,	  thus	  should	  be	  removed.	  	  In	  his	  peer-‐
review,	  William	  Farland	  suggests	  that	  “epigenetics”	  is	  a	  valid	  endpoint	  as	  long	  as	  it	  is	  
toxicity-‐related.	  	  However,	  this	  makes	  the	  implicit	  assumption	  that	  we	  know	  which	  
“epigenetic”	  changes	  are	  implicated	  in	  the	  etiology	  of	  disease	  and	  that	  is	  not	  yet	  the	  case.	  
Since	  epigenetics	  is	  an	  unproven	  and	  ambiguous	  area	  of	  toxicology,	  GMA	  believes	  it	  should	  
be	  removed	  from	  the	  definition	  of	  an	  adverse	  health	  impact	  
	  
Second	  is	  measurement	  capability—many	  factors	  have	  federal	  and/or	  internationally	  
accepted	  guideline	  methodologies	  e.g.	  acute	  toxicity,	  carcinogenicity,	  but	  many	  do	  not,	  e.g.	  
loss	  of	  biodiversity,	  population	  loss,	  direct	  or	  indirect	  vegetation	  contamination.	  	  For	  the	  
many	  that	  do	  not	  have	  protocols,	  it	  will	  be	  difficult	  if	  not	  impossible	  to	  address	  those	  items	  
in	  DTSC	  Priority	  Setting	  or	  in	  Alternative	  Assessment	  other	  than	  with	  a	  “no	  known	  impact”	  
statement.	  	  Factors	  within	  the	  impact	  and	  property	  definitions	  that	  do	  not	  have	  scientifically	  
accepted	  and	  validated	  measurement	  protocols	  should	  be	  removed.	  
	  
Third,	  some	  studies	  are	  regularly	  completed	  to	  characterize	  a	  chemical’s	  hazard	  traits,	  e.g.	  
acute	  aquatic	  toxicity,	  biodegradation,	  but	  others	  are	  done	  only	  when	  a	  concern	  is	  triggered	  
by	  concerns	  identified	  in	  lower	  tier	  studies,	  e.g.	  acute/chronic	  avian	  toxicity,	  reproductive	  
toxicity,	  bioaccumulation.	  	  The	  listing	  of	  all	  factors	  that	  can	  be	  measured	  by	  accepted	  and	  
validated	  protocols	  must	  in	  no	  way	  imply	  that	  the	  regulated	  community	  should	  conduct	  
such	  protocols.	  	  Such	  an	  approach	  would	  be	  wasteful	  of	  resources.	  	  In	  cases	  where	  
unavailable	  information	  is	  of	  interest,	  tier-‐based	  testing	  and	  other	  scientifically	  sound	  
concepts	  should	  be	  employed.	  
	  
Fourth,	  the	  adverse	  water	  quality	  impact	  includes	  four	  (4)	  specific	  regulatory	  lists	  as	  criteria,	  
with	  no	  threshold	  levels.	  	  These	  four	  (4)	  lists	  are	  not	  appropriate	  in	  the	  definition	  of	  adverse	  
water	  quality	  impacts	  and	  should	  be	  removed	  from	  the	  Revision.	  
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The	  overriding	  concern	  with	  these	  adverse	  impact	  and	  chemical	  property	  definitions	  is	  that	  
there	  are	  no	  threshold	  levels	  to	  provide	  a	  context	  for	  what	  is	  of	  concern.	  	  All	  chemicals	  
including	  water	  have	  a	  toxic	  impact	  at	  some	  level.	  	  The	  absence	  of	  thresholds	  in	  the	  
regulations	  suggests	  that	  every	  substance	  could	  be	  a	  priority	  Chemical	  of	  Concern	  because	  it	  
has	  some	  impact,	  no	  matter	  how	  small	  or	  large.	  	  The	  definitions	  should	  clearly	  state	  that	  the	  
adverse	  impact	  occurs	  when	  a	  threshold	  is	  exceeded.	  	  However,	  that	  necessitates	  thresholds	  
being	  included	  in	  the	  definition.	  	  For	  the	  purposes	  of	  these	  definitions,	  these	  thresholds	  may	  
need	  to	  be	  quantified	  on	  a	  case-‐by-‐case	  basis	  (e.g.	  “Adverse	  air	  quality	  impacts”	  means	  air	  
emissions	  of	  any	  of	  the	  air	  contaminants	  listed	  below	  in	  quantities	  that	  result	  in	  an	  
unreasonable	  public	  health	  risk”)	  	  

	  
	  
• 69301.2(a)	  (10	  and	  70)	  Definitions	  for	  “reliable	  information”	  and	  “bioaccumulation”	  

although	  modified	  remain	  scientifically	  inadequate.	  
	  
Bioaccumulation	  –	  In	  GMA’s	  11/1	  comments,	  we	  noted	  that	  the	  proposed	  definition	  for	  
bioaccumulation	  was	  inconsistent	  with	  nationally	  and	  internationally	  accepted	  definitions.	  
Terrence	  Collins	  and	  other	  peer	  reviewers	  commented	  on	  this	  issue.	  	  It’s	  not	  clear	  why	  such	  
an	  important	  chemical	  property,	  with	  a	  long	  history	  of	  federal	  and	  international	  standard	  
setting	  and	  chemical	  control	  actions	  should	  be	  defined	  with	  a	  unique	  to	  California	  approach.	  	  
This	  will	  disconnect	  the	  state	  from	  the	  capability	  to	  use	  any	  existing	  data	  and	  scientific	  
approaches,	  slowing	  Green	  Chemistry	  progress	  as	  the	  Department	  attempts	  to	  translate	  all	  
of	  the	  extensive	  information,	  learnings	  and	  actions	  from	  global	  programs	  into	  a	  California-‐
unique	  approach.	  	  GMA	  reiterates	  the	  recommendation	  that	  the	  bioaccumulation	  definition	  
be	  changed	  to	  be	  consistent	  with	  definitions	  in	  the	  following:	  

EPA	  policy	  statement	  entitled	  ‘Category	  for	  Persistent,	  Bioaccumulative,	  and	  Toxic	  New	  
Chemical	  Substances’	  (64	  Fed.	  Reg.	  60194;	  Nov.	  4,	  1999).	  
	  
Stockholm	  Convention	  on	  Persistent	  Organic	  Pollutants	  
http://chm.pops.int/default.aspx	  

	  
Reliable	  Information.	  	  While	  there	  are	  some	  helpful	  modifications	  to	  this	  definition	  in	  the	  
15-‐Day	  Revisions,	  the	  fundamental	  problem	  has	  not	  been	  addressed	  or	  resolved.	  	  The	  
revised	  definition	  identifies	  a	  wide	  variety	  of	  sources	  of	  scientific	  information	  and	  makes	  a	  
global	  determination	  that	  they	  are	  “reliable”.	  	  All	  of	  the	  sources	  mentioned	  certainly	  are	  
appropriate	  for	  consideration	  in	  making	  decisions.	  	  However,	  defining	  everything	  from	  these	  
sources	  as	  de	  facto	  “reliable”	  is	  scientifically	  bankrupt	  and	  will	  drive	  controversy	  into	  a	  
program	  that	  is	  intended	  to	  be	  science-‐based.	  	  	  
	  
The	  need	  for	  a	  mechanism	  to	  judge	  studies	  for	  reliability	  is	  widely	  recognized	  by	  federal	  
agencies	  with	  health	  and	  safety	  responsibility,	  and	  in	  international	  fora.	  	  As	  a	  result,	  the	  
Organization	  for	  Economic	  Cooperation	  and	  Development	  (OECD)	  has	  developed	  a	  globally	  
accepted	  method	  for	  rating	  the	  quality	  and	  reliability	  of	  studies.	  	  This	  methodology	  is	  used	  
in	  US	  and	  OECD	  HPV	  programs	  and	  in	  the	  REACH	  regulation	  for	  determining	  data	  quality	  and	  
reliability.	  Hundreds	  of	  thousands	  of	  studies	  on	  over	  4000	  chemicals	  have	  now	  been	  
submitted	  to	  REACH	  and	  were	  rated	  according	  to	  this	  approach,	  as	  will	  studies	  from	  
thousands	  of	  additional	  chemicals	  in	  future	  years.	  	  The	  methodology	  is	  published	  as	  Chapter	  
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3	  in	  the	  OECD's	  Manual	  for	  Investigation	  of	  HPV	  studies.	  	  
http://www.oecd.org/document/7/0,2340,en_2649_34379_1947463_1_1_1_1,00.html	  	  
	  
GMA	  reiterates	  our	  recommendation	  that	  the	  department	  provide	  separate	  definitions	  for	  
(1)	  “Information	  Sources”	  to	  include	  all	  sources	  listed	  in	  the	  15-‐Day	  Revisions	  and	  for	  (2)	  
“Reliable	  Information”	  based	  on	  the	  OECD	  Manual:	  

"Reliable	  information”	  is	  from	  studies	  or	  data	  generated	  according	  to	  valid	  accepted	  
testing	  protocols	  in	  which	  the	  test	  parameters	  documented	  are	  based	  on	  specific	  
testing	  guidelines	  or	  in	  which	  all	  parameters	  described	  are	  comparable	  to	  a	  
guideline	  method.	  Where	  such	  studies	  or	  data	  are	  not	  available,	  the	  results	  from	  
accepted	  models	  and	  quantitative	  structure	  activity	  relationship	  ("QSAR")	  
approaches	  validated	  in	  keeping	  with	  OECD	  principles	  of	  validation	  for	  regulatory	  
purposes	  may	  be	  considered.	  	  The	  methodology	  used	  by	  the	  Organization	  for	  
Economic	  Cooperation	  and	  Development	  (OECD)	  in	  Chapter	  3	  of	  the	  Manual	  for	  
Investigation	  of	  HPV	  Chemicals	  (OECD	  Secretariat,	  July	  2007)	  shall	  be	  used	  for	  the	  
determination	  of	  reliable	  studies.	  
http://www.oecd.org/document/7/0,2340,en_2649_34379_1947463_1_1_1_1,00.h
tml	  

	  
	  
ALTERNATIVES	  ANALYSIS	  
	  
• 69303.2(d)	  Tier	  1	  AA	  and	  some	  Notification	  paperwork	  is	  eliminated;	  Modified	  but	  did	  not	  

eliminate	  the	  “chemical	  removal	  notice”	  with	  its	  confounding	  requirements.	  	  
	  
GMA	  supports	  the	  elimination	  of	  the	  Tier	  1	  AA	  and	  some	  of	  the	  previously	  required	  
Notification	  paperwork	  in	  the	  15-‐Day	  Revisions.	  	  	  
	  
However,	  subdivision	  (d)(2)	  still	  provides	  for	  a	  Chemical	  Removal	  Notice,	  slightly	  modified	  
from	  the	  Proposed	  Regulations.	  	  GMA	  has	  serious	  concerns	  with	  this	  provision.	  	  It	  is	  not	  
necessary	  or	  authorized	  and	  will	  create	  a	  significant	  paperwork	  burden.	  	  Additionally,	  the	  
impossible	  criteria	  in	  the	  provision	  must	  be	  changed.	  	  The	  manufacturer	  has	  to	  remove	  the	  
chemical	  without	  adding	  another	  chemical	  or	  without	  increasing	  the	  concentration	  of	  
chemical(s)	  already	  contained	  in	  the	  product.	  	  This	  cannot	  be	  done—if	  the	  CoC	  is	  removed	  
with	  no	  other	  changes,	  all	  other	  ingredients	  increase	  in	  concentration.	  	  Thus,	  it	  is	  an	  
inoperable	  provision	  as	  written.	  	  This	  notification	  should	  be	  eliminated	  as	  well.	  
	  
If	  DTSC	  retains	  the	  Notice	  requirement,	  we	  suggest	  clarifying	  and	  streamlining	  the	  
information	  requested	  to	  avoid	  a	  deluge	  of	  information	  being	  provided	  that	  is	  unnecessary	  
and	  potentially	  subject	  to	  confidential	  business	  information	  protections.	  	  One	  element	  of	  
accomplishing	  the	  streamlining	  is	  to	  delete	  “all”	  in	  both	  paragraphs	  of	  Section	  69303.2	  
(d)(3)(A)4.a.	  and	  b.	  	  The	  requirement	  for	  “all	  data	  and	  other	  information	  used	  by	  the	  
manufacturer	  to	  determine	  and	  substantiate	  this	  concentration”	  is	  unclear	  and	  
unnecessary.	  	  It	  is	  reasonable	  that	  information	  be	  provided	  to	  substantiate	  the	  level	  at	  
which	  a	  CoC	  is	  added	  below	  the	  de	  minimis	  level.	  	  However	  to	  require	  “all”	  data	  and	  
information	  will	  be	  confusing	  for	  the	  responsible	  entity	  to	  comply	  with	  the	  provisions,	  and	  
will	  result	  in	  the	  Department	  receiving	  data	  and	  information	  beyond	  that	  necessary	  to	  
support	  the	  de	  minimis	  exemption.	  
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• 69303.2(d).	  	  A	  De	  Minimis	  Exemption	  Notification	  that	  represents	  unnecessary	  paperwork	  

	  
GMA	  recommends	  that	  DTSC	  remove	  the	  requirement	  for	  a	  de	  minimis	  notification.	  	  As	  
suggested	  in	  GMA's	  11/1/2010	  comments,	  this	  requirement	  is	  unnecessary,	  unauthorized	  
and	  bureaucratically	  burdensome.	  	  The	  de	  minimis	  exemption	  should	  be	  self-‐implementing,	  
requiring	  no	  submission	  to	  the	  department.	  	  For	  compliance	  and	  enforcement	  reasons,	  
manufacturers	  could	  be	  required	  to	  maintain	  records	  supporting	  their	  actions.	  	  	  
	  

• 69303.2(d)(3)(A).	  	  Chemical	  of	  Concern	  below	  the	  de	  minimis	  level.	  
	  
A	  product	  containing	  a	  Chemical	  of	  Concern	  below	  the	  de	  minimis	  level	  should	  not	  be	  
considered	  as	  a	  Priority	  Product.	  	  Section	  69303.2(d)(3)(A),	  should	  be	  re-‐written	  to	  read	  “An	  
individual	  manufacturer’s	  product	  shall	  not	  be	  considered	  a	  Priority	  Product	  if	  the	  product	  
meets	  the	  criteria	  specified	  in	  subparagraph	  (D)”	  and	  delete	  the	  corresponding	  subsections	  
1-‐4.	  	  	  
	  

• 69301.3	  Responsible	  Entity	  changed	  to	  appropriately	  focus	  on	  product	  manufacturer	  
	  
The	  Department	  has	  greatly	  simplified	  and	  clarified	  the	  Duty	  to	  Comply	  provision	  of	  the	  
regulation	  by	  identifying	  the	  responsible	  entity	  as	  the	  manufacturer	  and,	  in	  situations	  where	  
the	  manufacturer	  fails	  to	  comply,	  the	  retailer.	  	  This	  is	  a	  significant	  improvement	  that	  
removes	  uncertainty	  and	  the	  potential	  for	  duplication	  and	  miscommunication	  in	  a	  complex	  
supply	  chain.	  	  In	  many	  situations,	  the	  manufacturer	  owns	  the	  brand	  name	  or	  trademark	  and	  
will	  want	  to	  assume	  the	  Duty	  to	  Comply	  with	  regulatory	  requirements	  to	  preserve	  brand	  
equity	  and	  reputation.	  
	  
GMA	  continues	  to	  urge	  the	  Department	  to	  recognize	  the	  manufacturer	  of	  a	  Priority	  Product	  
as	  the	  entity	  identified	  on	  the	  product	  label.	  	  The	  provisions	  of	  the	  US	  Fair	  Packaging	  &	  
Labeling	  Act	  (FPLA)	  require	  all	  consumer	  commodities	  that	  are	  legally	  distributed	  in	  US	  
commerce	  to	  include	  the	  name	  and	  place	  of	  business	  of	  the	  manufacturer,	  packer	  or	  
distributor	  on	  the	  product	  label	  in	  English.	  	  For	  products	  manufactured	  in	  a	  foreign	  country	  
and	  imported	  into	  the	  US,	  the	  entity	  that	  receives	  the	  product	  shipment	  in	  the	  US	  must	  
assure	  there	  is	  US-‐compliant	  labeling	  that	  identifies	  the	  entity	  for	  which	  the	  product	  is	  
“manufactured	  for…”	  or	  “distributed	  by…”.	  	  We	  believe	  it	  is	  practical	  for	  the	  Department	  to	  
start	  with	  the	  entity	  identified	  on	  the	  product	  label	  pursuant	  to	  FPLA	  requirements	  as	  an	  
initial	  point	  of	  contact	  for	  imported	  products	  rather	  than	  assign	  the	  Duty	  to	  Comply	  to	  a	  
foreign	  manufacturer	  or	  retailer.	  
	  

• 69301.1(a)(41).	  	  Alternative	  Analysis	  performance	  standard	  is	  now	  consistent,	  focuses	  on	  
an	  the	  alternative	  “meets	  or	  exceeds”	  performance	  of	  the	  original	  
	  
Functionally	  equivalent	  has	  been	  redefined	  to	  a	  standard	  of	  “meets	  or	  exceeds”	  
performance	  for	  the	  alternative,	  making	  it	  consistent	  throughout	  the	  Regulation.	  	  GMA	  
supports	  the	  change.	  
	  

• 69305.2,	  69305.3,	  69305.4.	  	  Alternative	  Analysis	  organized	  as	  a	  single	  report,	  maintaining	  
the	  flexibility	  to	  focus	  on	  pertinent	  factors	  and	  to	  use	  different	  methodologies	  suitable	  for	  
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the	  particular	  Chemical/Product	  combination;	  several	  suggestions	  for	  improvement	  of	  the	  
AA	  and	  AA	  Report	  should	  be	  considered.	  

	  
GMA	  supports	  the	  change	  in	  these	  sections	  to	  create	  a	  more	  streamlined	  approach	  and	  to	  
maintain	  flexibility	  to	  focus	  the	  AA	  on	  “pertinent”	  factors	  and	  the	  flexibility	  to	  use	  different	  
AA	  methodologies.	  	  Additionally,	  in	  Subdivision	  (a)(1)	  the	  AA	  report	  is	  now	  a	  single	  
document	  covering	  the	  important	  factors	  (hazard,	  exposure,	  lifecycle/resources,	  
function/performance,	  and	  economic	  impact).	  	  GMA	  also	  supports	  the	  elimination	  of	  much	  
of	  the	  data	  previously	  required	  in	  the	  Work	  Plan,	  such	  as	  supply	  chain	  information	  and	  
specific	  lifecycle	  segments.	  
	  
Subdivision	  (a)(2)(A	  and	  B)	  of	  the	  Alternative	  Assessment	  dramatically	  expands	  the	  Chemical	  
Hazard	  Assessment	  to	  require	  comparisons	  of	  all	  chemicals	  contained	  in	  the	  priority	  product	  
and	  in	  the	  alternative.	  	  This	  is	  also	  the	  case	  for	  the	  Exposure	  Potential	  Assessment.	  	  This	  is	  a	  
massive	  burden	  and	  unnecessary	  change—the	  AA	  should	  focus	  on	  the	  chemical	  of	  concern	  
and	  the	  alternatives.	  
	  
With	  regard	  to	  the	  implementation	  of	  the	  assessment,	  there	  is	  further	  room	  for	  
simplification.	  	  For	  instance:	  	  
	  

o While	  it	  is	  common	  for	  AA	  methodologies	  to	  take	  a	  modular	  approach	  to	  
documenting	  information,	  in	  practice,	  real	  world	  R&D	  considers	  all	  these	  factors	  
simultaneously	  in	  the	  product	  development	  process.	  	  This	  is	  usually	  done	  by	  means	  
of	  a	  series	  of	  screening	  steps,	  with	  each	  step	  doing	  a	  more	  detailed	  level	  of	  
investigation	  and	  analysis	  of	  all	  pertinent	  factors	  for	  all	  alternatives	  and	  each	  step	  
selecting	  alternatives	  to	  go	  forward	  and	  discarding	  alternatives	  that	  do	  not	  meet	  the	  
criteria.	  

	  
o The	  evaluation	  modules	  included	  in	  this	  proposed	  regulation	  show	  some	  confusing	  

overlap.	  	  Both	  the	  Chemical	  Hazard	  Assessment	  and	  the	  Life	  Cycle	  Assessment	  
include	  evaluations	  of	  adverse	  impacts	  to	  air,	  water	  and	  soil.	  

	  
Rather	  than	  including	  a	  prescriptive	  methodology	  in	  the	  regulations	  when	  the	  science	  of	  
Alternatives	  Assessment	  is	  still	  evolving,	  GMA	  recommends	  that	  the	  regulation	  more	  
generally	  cite	  the	  evaluation	  factors	  of	  importance	  to	  California	  and	  allow	  the	  
implementation	  detail	  to	  be	  developed	  in	  a	  collaborative	  fashion	  with	  various	  stakeholders	  
through	  the	  preparation	  of	  guidance	  materials	  per	  section	  69305	  (a).	  
	  
Subdivision	  (b)(3	  and	  4)	  requires	  supply	  chain	  information	  in	  the	  AA	  Report	  providing	  the	  
name	  of,	  and	  contact	  information,	  for	  all	  persons	  in	  California	  to	  whom	  the	  manufacturer	  
directly	  sold	  the	  product	  within	  the	  prior	  twelve	  (12)	  months;	  and	  identification	  and	  location	  
of	  retail	  sales	  outlets	  where	  the	  manufacturer	  sold,	  supplied	  or	  offered	  for	  sale	  the	  product	  
in	  California.	  	  This	  is	  needlessly	  burdensome	  for	  products	  that	  are	  not	  imminent	  risks	  and	  
should	  be	  eliminated.	  
	  
Subdivision	  (n)(1)	  requires	  the	  AA	  report	  to	  include	  an	  executive	  summary	  that	  is	  sufficient	  
to	  convey	  to	  the	  public	  a	  general	  understanding	  of	  the	  scope,	  goals	  and	  results.	  	  The	  
problematic	  portion	  goes	  on	  to	  say,	  “and	  sufficient	  to	  allow	  a	  technically	  qualified	  person	  to	  
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make	  an	  independent	  assessment	  of	  the	  findings	  presented	  in	  the	  AA	  report.”	  	  It	  seems	  that	  
not	  only	  does	  that	  get	  into	  CBI	  information,	  but	  also	  requires	  an	  incredibly	  detailed	  
description	  of	  the	  results	  of	  the	  alternatives	  assessment.	  	  GMA	  objects	  to	  that	  as	  a	  standard	  
for	  what	  is	  required	  in	  the	  executive	  report.	  	  

	  
	  
• 69305.	  	  Eliminated	  bureaucratic	  Lead	  Assessor,	  Accreditation,	  Qualified	  Entities,	  and	  

Accrediting	  Bodies	  concepts;	  Making	  changes	  to	  but	  still	  maintaining	  the	  3rd	  Party	  
Verification	  requirement.	  
	  
GMA	  supports	  the	  revisions	  in	  Article	  5	  that	  eliminate	  the	  process	  and	  requirements	  to	  
obtain	  certification	  by	  the	  department	  as	  a	  qualified	  third	  party	  assessment	  entity,	  qualified	  
in-‐house	  assessment	  entity,	  accrediting	  body,	  or	  lead	  assessor.	  	  We	  also	  support	  the	  
flexibility	  for	  a	  “consortium,	  trade	  association,	  public-‐private	  partnership,	  or	  similar	  
organization	  with	  which	  a	  responsible	  entity	  is	  affiliated”	  (§69305.1(c	  )(1))	  to	  perform	  an	  AA.	  
	  	  
GMA	  is	  unequivocally	  opposed	  to	  mandatory	  third	  party	  verifiers	  for	  every	  AA,	  as	  they	  do	  
not	  have	  an	  in-‐depth	  appreciation	  and	  understanding	  of	  the	  product	  development	  science	  
and	  engineering	  used	  in	  the	  manufacture	  of	  consumer	  products.	  	  A	  Research	  and	  
Development	  (R&D)	  scientist	  must	  consider	  a	  variety	  of	  factors	  in	  the	  selection	  of	  chemical	  
ingredients	  for	  a	  consumer	  product.	  	  Hazard	  traits	  of	  an	  individual	  chemical	  and	  life	  cycle	  
analysis	  are	  only	  pieces	  of	  the	  equation.	  	  Chemical	  ingredients	  often	  serve	  multiple	  
functions	  in	  a	  consumer	  product	  formulation	  rather	  than	  provide	  a	  single	  benefit.	  	  
Therefore,	  Alternative	  Assessment	  is	  a	  broad	  process	  that	  must	  evaluate	  a	  number	  of	  
holistic	  considerations	  for	  any	  potential	  chemical	  alternative,	  including	  impact	  on	  product	  
performance,	  potential	  interaction	  with	  other	  formula	  components,	  useful	  life,	  cost	  
effectiveness,	  availability,	  commercial	  feasibility	  and	  consumer	  preference.	  	  Manufacturers	  
invest	  significant	  R&D	  resources	  to	  find	  the	  right	  balance	  of	  chemical	  ingredients	  for	  
consumer	  product	  formulations.	  It	  is	  unreasonable	  to	  expect	  third	  party	  verification	  firms	  to	  
fully	  appreciate	  the	  intricate	  R&D	  science	  invested	  in	  consumer	  product	  formulations	  or	  
share	  the	  in-‐depth	  understanding	  of	  consumer	  behavior	  and	  preferences	  to	  adequately	  
verify	  that	  an	  AA	  is	  complete.	  
	  	  
Additionally,	  requiring	  third	  party	  verification	  for	  every	  AA	  will	  be	  costly	  and	  hinder	  
timeframes	  for	  completion	  of	  the	  AA	  given	  our	  understanding	  of	  the	  finite	  supply	  of	  third	  
parties	  to	  accomplish	  this	  work.	  	  Given	  the	  concerns	  by	  other	  stakeholders	  regarding	  the	  
timeframes	  associated	  with	  the	  green	  chemistry	  processes,	  the	  verification	  steps	  will	  only	  
serve	  to	  delay	  the	  process	  further	  for	  no	  benefit.	  
	  	  
For	  those	  instances	  when	  third	  party	  assistance	  is	  voluntarily	  sought	  by	  the	  manufacturer	  or	  
where	  the	  company	  clearly	  lacks	  the	  in-‐house	  expertise	  to	  conduct	  the	  assessment,	  DTSC	  
should	  establish	  grievance	  and	  dispute	  resolution	  procedures	  for	  parties	  who	  believe	  their	  
AAs	  have	  been	  improperly	  denied	  verification.	  	  
	  
Under	  the	  proposed	  regulation	  in	  §69305.1(c)(1)	  the	  verifying	  third-‐party	  must	  “have	  no	  
economic	  interest	  in	  the	  responsible	  entity.”	  	  “Economic	  interest”,	  as	  currently	  defined	  in	  
69301.1(a)(31)(A),	  is	  an	  impossibly	  low	  threshold	  in	  this	  era	  of	  mutual	  funds	  and	  other	  broad	  
and	  sophisticated	  economic	  investments	  wherein	  a	  verifying	  third-‐party	  may	  not	  easily	  or	  
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readily	  determine	  if	  s/he	  has	  any	  economic	  interest	  in	  any	  particular	  entity.	  We	  encourage	  
the	  Department	  to	  recognize	  a	  more	  reasonable	  “economic	  interest”	  threshold	  in	  
accordance	  with	  the	  recommended	  language	  provided	  by	  GCA	  for	  this	  definition.	  

	  
	  
CONFIDENTIAL	  BUSINESS	  INFORMATION/TRADE	  SECRETS	  
	  

69309.	  	  GMA	  supports	  many	  of	  the	  changes	  made	  to	  this	  Article.	  	  Specifically,	  we	  support	  
the	  elimination	  of	  the	  up-‐front	  substantiation,	  the	  elimination	  of	  a	  separate	  claims	  index,	  
the	  reduction	  of	  the	  number	  of	  factors	  for	  substantiating	  trade	  secrets,	  the	  elimination	  of	  
the	  section	  on	  process,	  and	  narrowing	  the	  provision	  relating	  to	  hazard	  trait	  information.	  	  	  
	  
In	  addition,	  the	  Department	  added	  subdivision	  (d)	  to	  section	  69309.1	  defining	  the	  term	  
“confidential	  information.”	  	  GMA	  agrees	  with	  the	  Department’s	  reasons	  for	  adding	  this	  
provision,	  and	  supports	  this	  addition.	  	  	  
	  
However	  there	  are	  many	  remaining	  concerns	  that	  the	  provisions	  as	  written	  will	  not	  protect	  
legitimate	  trade	  secrets.	  	  Those	  are	  described	  in	  detail	  in	  the	  GCA	  comments	  (12/3/2010)	  on	  
this	  Article.	  	  GMA	  supports	  those	  comments.	  
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December 3, 2010 
 
Submitted via email: gcregs@dtsc.ca.gov  
Maziar Movassaghi, Acting Director  
California Department of Toxic Substances Control 
 
Attn: Jeff Woled, Regulations Coordinator 
 
Subject:  Comments on Regulation for Safer Consumer Product Alternatives  

(November 16, 2010, notice of revised draft) 
 
Dear Mr. Movassaghi: 
 
The California Stormwater Quality Association (CASQA)1 appreciates the opportunity to review this 
revised draft of the proposed Regulations for Safer Product Alternatives.  We submitted comments 
July 14, 2010 on the preliminary draft and again on November 1 on the draft regulations.  In these 
previous comments we identified limitations that appeared to prevent the regulations from being a 
means of addressing chemicals and products causing major harm in waterways in California.  
Unfortunately, many of those limitations remain in this revised version.  In addition, the most recent 
changes establish many new—and permanent—obstacles to addressing chemical contamination in 
the water environment.  Consequently, CASQA requests that the Department reconsider the 
provisions that appear to preclude these regulations from addressing chemicals causing significant 
damage to California’s surface water environment. 
 
The use of the 15-day comment period allowed under California Government Code Section 
11346.8(c) was not appropriate in this case, due to the extent and nature of the unexpected changes 
presented in the revision, that significantly modified the regulatory program.  We request that the 
Department redraft the regulations—such that they address environmental impacts—and again make 
them available for comment and review. 
 
As stated in our earlier comments, these regulations have the potential to significantly improve water 
quality in California.  We view the regulations as an essential component of our efforts to comply 
with the federal Clean Water Act and the State Water Code.  Controlling problem chemicals at the 
source means that public agencies, including State agencies, will not be forced to install and 
maintain expensive treatment facilities on stormwater systems to attempt to comply with water 
quality standards.  In fact, the feasibility of addressing many pollutant-impaired waterways is wholly   

                                                
1 CASQA is comprised of stormwater quality management organizations and individuals, including cities, counties, 
special districts, industries, and consulting firms throughout California.  Our membership provides stormwater quality 
management services to more than 22 million people in California.  CASQA was originally formed in 1989 as the 
Stormwater Quality Task Force to recommend approaches for stormwater quality management to the California State 
Water Resources Control Board.  
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dependent on the effectiveness of these regulations since effective treatment technology is not 
available for all chemicals of concern. 
 
The current draft includes changes to the definition of “hazard trait” so that it now refers to 
chemicals identified as causing impairment in California waterways.   Unfortunately, other parts 
of the regulations present a series of obstacles to addressing water quality impairment: 

§ 5-year delay – The regulations now include a provision that identifies a short list of 
chemicals and products to be addressed during the first five years of the program.  
Chemicals impacting water quality are not included.  We strongly object to postponing 
action on chemicals impacting water quality.  This arbitrary delay is unacceptable given the 
major financial requirements for compliance facing public agencies in the state.  This 
postponement has no basis in the statute and should be removed from the regulations. 

§ Disregarding economic benefits accruing to government agencies – As currently 
structured, the very substantial economic benefits to public agencies of the Safer Consumer 
Product Regulations cannot be considered during the prioritization of chemicals and 
products.   These benefits would be realized by the regulations addressing problem 
chemicals at the source rather than forcing local and State agencies to construct and 
maintain runoff treatment facilities in order to comply with water quality standards.  The 
very substantial public benefits with respect to fiscal expenditures should be included in the 
prioritization process.  

§ Failure to address byproducts and chemical degradation products – Many chemicals 
break down or are changed into other chemicals that degrade waterways.  For example, 
nonylphenols, used as detergents, can be degraded by bacteria in waterways into components 
that present an even greater estrogenic risk than the original nonylphenol isomers.  

Dioxins present a similar issue.  They are present in stormwater runoff at concentrations 
orders of magnitude above water quality standards.  Diesel combustion is a major source.  
Contaminants or intentional additives in diesel such as catalysts can increase the production 
of dioxins.  These regulations—if correctly structured—could help prevent the production 
of additional dioxins.  The “chemicals of concern” addressed by the regulations need to 
explicitly include precursor chemicals that create public health or environmental hazards 
post-discharge or when combusted or otherwise disposed of. 

§ Effective preemption of cost-effective compliance solutions by new language 
regarding other regulatory programs – This draft has been changed to lower the priority 
of a chemical or product when another regulatory program can potentially address the 
public health and environmental threats that would otherwise be covered under these 
regulations.  For example, the NPDES permit program already addresses most of the 
pollutants adversely impacting our waterways.  However, the NPDES permits only require 
the “downstream” discharger, i.e., stormwater agency or publicly owned treatment works, 
to control the pollutants.  This places an extraordinary burden on these agencies for 
chemicals that could be addressed by the source control mechanisms of the Safer Consumer 
Product Regulations.  The chemicals also find their way into the environment through other 
pathways, polluting locations outside of the urban NPDES permit areas. These regulations 
should explicitly address identified environmental problems regardless of the currently 
existing regulatory structures.  
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§ De minimis exemptions – The regulations specify that a chemical below a concentration 
of 0.1% is generally not subject to the substantive requirements of the regulations.  We 
believe the regulations should provide DTSC the ability to adjust this level or use a de 
minimis approach based on impact rather than numeric concentration when necessary.  As 
discussed previously, an intentional or inadvertent catalyst in very low concentrations can 
produce highly toxic dioxins when fuel or wastes are combusted.  Dioxins themselves have 
adverse impacts at very low concentrations.  The EPA criterion for 2,3,7,8-TCDD (a dioxin 
congener) in inland waters in California is 0.014 picograms per liter based on human health 
risk.  The criterion for PCBs in California waters is 0.17 nanograms per liter, also based on 
human health risk.2  Thus, concentrations in products or product residues and byproducts at 
orders of magnitude less than 0.1% do present a substantial risk depending on the pollutant.  
While 0.1% may be an appropriate default in many cases, the regulations should preserve 
the option of addressing chemicals that present a substantial risk at lower concentrations.  
In other words, we propose the addition of a parallel impact-based de minimis standard. 

§ Chemicals of Concern Prioritization focused only on sensitive habitats and listed 
species – The prioritization process is delimited such that chemicals causing widespread 
impacts on the environment—especially waterways—would never be addressed. 
Several factors for prioritizing chemicals of concern are listed including: 

(B) Environmental receptors, in particular, environmentally sensitive habitats and 
endangered and threatened species. 

While sensitive habitats and threatened species are important, the potential for 
environmental harm is also substantial for those chemicals with widespread impact on non-
sensitive species.  The regulations should allow the prioritization to address these 
chemicals even when they may not clearly impact sensitive habitats or listed species.3 

Similarly, the regulations specify that for the initial list, DTSC “shall only consider 
chemicals that are one or more of the following:   

(1) Chemicals that are carcinogens or reproductive toxins, or both.   
(2) Chemicals that are listed as Category 1A or 1B mutagens in Annex VI to 
Regulation (EC) No. 1272/2008 of the European Parliament and the Council. 
(3) Chemicals that have been determined by the United States Environmental 
Protection Agency to be persistent bioaccumulative toxic chemicals. 

Category (3) pertains to a somewhat outdated and very limited EPA list of 12 
bioaccumulative chemicals.4  As we noted in our earlier comments, copper, zinc, and lead 
are three of the pollutants that most frequently exceed water quality standards in 
stormwater runoff.  One research program determined that the toxic portion of the Ballona 
Creek stormwater plume could extend up to 4 km into Santa Monica Bay and that zinc was 

                                                
2 Criteria for both 2,3,7,8-TCDD and PCBs were promulgated in the California Toxics Rule. 
3 Suggested alternative:  Environmental receptors, including terrestrial and aquatic life, and environmentally 
sensitive habitats and endangered and threatened species. 	  
4  The 12 chemicals are aldrin/dieldrin, benzo(a)pyrene, chlordane, DDT, hexachlorobenzene, alkyl-lead, mercury 
and compounds, mirex, octachlorostyrene, PCBs, dioxins and furans, and toxaphene.   
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the most important toxic constituent identified.5  These chemicals would not be addressed 
by this interim definition. 

We have additional comments that would be better addressed during a formal and lengthier 
comment period.  The Green Chemistry Initiative presents a major step forward in protecting the 
environmental resources of California.  Unfortunately, the regulations as drafted now appear to 
prevent the initiative from providing any benefits to the water environment.  As a result we 
oppose their adoption and request they be further revised to address the concerns identified 
above.   

We look forward to working closely with the Department to ensure that water quality is 
addressed.  Thank you again for the opportunity to provide comments. Please contact me at (760) 
603-6242 or Geoff Brosseau, our Executive Director, at (650) 365-8620 if you have any 
questions or need additional information. 
 
Very truly yours,  

 
Scott Taylor, Chair  
California Stormwater Quality Association  
 
cc:  Odette Madriago, Acting Chief Deputy Director, DTSC  

Jeff Wong, Chief Scientist, DTSC  
Kathy Barwick, Office of Pollution Prevention and Green Technology 
Charles Hoppin, Chair, State Water Board  
Tam Doduc, Member, State Water Board 
Tom Howard, Executive Director, State Water Board  
Jonathan Bishop, Chief Deputy Director, State Water Board  
Vicky Whitney, Deputy Director, State Water Board 
Darren Polhemus, Deputy Director, State Water Board 
Bruce Fujimoto, Section Chief-Stormwater, State Water Board  
Alexis Strauss, Director, USEPA Region IX  
CASQA Executive Program Committee  
CASQA Board of Directors 

 

                                                
5 1999 SCCWRP study referenced here. 
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December 3, 2010 
 
Maziar Movassaghi 
Acting Director 
California Department of Toxic Substances Control 
Sacramento, CA  95812 
 
CC: Odette Madriago, Rick Brausch, Jeff Wong, Elizabeth Yelland  
 
RE: Safer Consumer Product Alternatives Draft Regulation Recommendations 
 
Dear Director Movassaghi, 
 
On behalf of the Silicon Valley Leadership Group, I am writing with regard to the Department 
of Toxic Substances Control’s (DTSC’s) Safer Consumer Product Alternatives draft 
regulation.  
 
In 2008, the Silicon Valley Leadership Group Green Chemistry Taskforce developed principles 
for green chemistry regulations. As a reminder, the Silicon Valley Leadership Group supports: 

 Science-based protocols for screening and testing; 
 Transparent and rigorous process to evaluate risk; 
 Convening of an expert science panel (e.g., the Scientific Advisory Panel); 
 Focus on priority chemicals of high concern; 
 Protecting confidential business information;  
 Maintaining security of information with high-level security encryption and password protection; 
 Determining endpoints of concern through a rigorous scientific process; 
 Allow targeted use under properly controlled and acceptable exposure scenarios;   
 Restriction as last resort. 

 
We appreciate all of the efforts that you and your team have made to address the concerns of 
our members.  Our existing concerns include: 
  

- There still appears to be a lack of safeguards for protecting confidential business 
information; 
 

- As currently written, the approach to de minimis is not aligned with industry best 
practices or existing federal and international regulations and therefore could cause confusion 
for manufacturers. 
 
Leadership Group members involved in crafting the recommendations contained in this letter 
include companies from the electronics, biotechnology, pharmaceutical, chemical 
manufacturing, and supporting sectors. For more information about the Leadership Group 
please visit www.svlg.org. 
 
The Leadership Group made the following comments in a letter to Maziar Movassaghi on 
November 1, 2010, with YES or NO referring to whether or not the comments were 
incorporated into this latest draft regulation: 
 

1) Protect confidential business information – IN PART 
2) Refine labeling requirements – IN PART  
3) Refine the definition of “consumer product” – YES  
4) Refine the definition of “responsible entity” – YES  
5) Provide fair and reasonable funding mechanisms – YES  
6) Allow manufacturer input for petitions – NO  
7) Clarify nanotechnology language – YES 
8) Harmonize de minimis language with international best practice – IN PART 
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The Leadership Group appreciates all of the work done by DTSC to address our concerns.  Based on concerns that 
still remain, the Leadership Group has the following comments regarding the November 16 draft of the Safer 
Consumer Product Alternatives Draft Regulation:  
 
1)  Protect Confidential Business Information (CBI) 

In September, the Leadership Group asked that DTSC immediately develop department-wide standards on 
safeguarding CBI from improper disclosure.    
 
Section 69310.3 of the September draft stated: 
 
b) Each employee of the department who has custody, access, or possession of confidential information shall take 
appropriate measures to properly safeguard such information and protect it against improper disclosure.  
The most recent revisions to the Safer Consumer Product Alternatives Draft Regulation included the following revision: 
Section 69310.3. Safeguarding of Confidential Information. The prohibition on misuse of confidential information by 
employees was deleted as duplicative of existing law and Departmental practice. The requirement that employees take 
appropriate measures to safeguard confidential information was also deleted as duplicative of existing law and 
Departmental practice. 
 
Silicon Valley Leadership Group Recommendation 
The Leadership Group is still concerned with the lack of appropriate measures to safeguard confidential information.  
We understand that there is existing Departmental measures in place but stand by our concern that this new regulation, 
with new data becoming accessible to staff, will require additional safeguarding.  The Leadership Group suggests that 
DTSC work in coordination with industry partners, including Leadership Group members, to develop a secure data 
management system. 
 
In addition, we again ask that 69301(c)(1)(D) be changed from: “Identification of intentionally-added chemicals and 
chemical ingredients in specified products and quantities of the chemical in the entire product or component” to: 
“Identification of chemicals of concern present in specified consumer products including quantities in the 
entire consumer product or consumer product component.” 
 
2)  Refine Labeling Requirements 
The latest draft regulation states the following in 69306.3(a): 
“For a selected alternative that contains Chemicals of Concern in exceeding of the level specified in Section 69306.2 
(a), or for a Priority Product or component for which an alternative is not selected, the responsible entity shall ensure 
that all of the following information is made available to the consumer: 

(1) Manufacturer's name; 
(2) Brand and description of the product 
(3) A list of the Chemicals of Concern in the product; 
(4) Identification of any end-of-life management program for this product; 
(5) Any safe handling procedures needed to protect public health or the environment during the useful life of 

the product and proper end-of-life disposal or management; and 
(6) The manufacturer's website address where the consumer can obtain additional information about the 

product, the public health and environmental threats posed by the product, and proper end-of-life disposal 
or management of the product.” 
 

The newest draft does not include the Leadership Group's recommendation about alternate methods of complying with 
the labeling requirements. The following language is the newest draft to Section 69306.3 (b) (with the underlined 
sections the newest addition to the language): 
 
“The requirements of subsection (a) may be met by including an information sheet in the product packaging, printing the 
required information on the product packaging, printing the information in a prominent place in the product manual if a 
hard copy manual is packaged with the product, or posting the information in a prominent place at the point of product 
display for products that are not packaged. In all cases, the information shall be easily seen, legible, and 
understandable to the consumer. 
 
Silicon Valley Leadership Group Recommendation 
The Leadership Group has proposed that because many manufacturers are moving towards online manuals and are 
providing product information in digital formats, a “product's software” and the “manufacturer's website” be included in 
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Section 69306.3(b) as alternate methods of complying with the labeling requirements and suggested the following 
language for Section 69306.3(b): 
 
“The requirements of subsection (a) may be met by including an information sheet in the product packaging, 
printing the required information on the product packaging, printing the information in a prominent place in the 
product manual, posting the information with the product's software, posting the information on the 
manufacturer's website, or posting the information in a prominent place at the point of sale for products that 
are not packaged.” 
 
In addition, the Leadership Group continues to support labeling exemptions for products that are sold with a product 
manual.  We suggest the following language for Section 69306.3(c)(1): 
 
“In addition to the requirements of subsection (a) and (b), unless precluded by the type or size of the product or 
unless the product is not sold with a product manual or unless the product is a consumer electronic, a product 
subject to the requirements of subsection (a) shall be permanently marked or labeled with all the following 
information, in a manner that is easily seen, legible, and understandable to the consumer.”  
 
3) Manufacturer Input for Petitions 
The proposed regulation provides opportunity for any public or private entity to petition for inclusion of a chemical and/or 
product in the Prioritization Process. 
 
Silicon Valley Leadership Group Recommendation 
The Leadership previously proposed that the DTSC allow manufacturers to petition for exclusion of a chemical and/or a 
product should the manufacturer's product be affected by a petition for inclusion of a chemical and/or product in the 
Prioritization Process. This reciprocal petition process around the inclusion/exclusion of a chemical and/or product 
would promote R&D and innovation with a dialogue between DTSC and the affected parties. The Leadership Group 
continues to ask for language to mention this process under Section 69304.1 Technical Review of Petitions. 
 
4) De Minimis Language 
We appreciate that DTSC has included the important concept of de minims thresholds in proposed regulations and we 
support the 0.1% de minimis threshold included in the definitions. A workable de minimis threshold is an important tool 
to allow DTSC and industry to chemicals below these thresholds represent minimal exposure or threat to human health 
and/or the environment.   
 
Silicon Valley Leadership Group Recommendation 
The Leadership Group still has several concerns with the proposed approach to de minimis: 
 

 In Section 69303.2 (d) it is proposed that the threshold level apply to the sum of all Chemicals of Concern with a 
similar hazard trait. This is not aligned with existing chemical regulations such as US Federal Toxic Substance 
Control Act (TSCA) regulation and the European Union’s Registration, Evaluation and Authorization of 
Chemicals (REACH) regulation which apply de minimis concentration thresholds to a single chemical, not a sum 
of chemicals.  
 

 The new proposed definition of de minimis in Section 69301.1 (a) (25) to include applicable hazardous waste 
regulatory thresholds pursuant to Health and Safety Code section 25141 will cause confusion for 
manufacturers.  The hazardous waste thresholds apply to a wet-chemistry test conducted on leachate from 
product, not the actual concentration in the product.  Therefore, this new requirement will lead to inconsistent 
application of de minimis and create confusion for the regulated community.  The Leadership Group 
recommends the 0.1% de minimis threshold apply to a single chemical. 
 

 The de minimis threshold should also apply to Section 69301.5 Chemical and Product Information and potential 
requests made by the Department to identify intentionally-added chemicals in specified products. Small 
amounts of chemicals that are intentionally added may be below a detectable amount by analytical methods and 
this may lead to inconsistent enforcement and potential confusion in the market place. 
 

 The Leadership Group supports the removal of the pre-approval process for de minimis. We are concerned that 
the current de minimis exemption notification process is still an administratively burdensome requirement for 
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both industry and DTSC resources.  In chemicals management laws and directives such as the CPSIA and 
TSCA in the US, and RoHS and REACH in the EU, the de minimis thresholds have been established because 
these presence of chemicals below these levels are considered by experts to be safe. For this reasons, 
products below the de minimis are considered outside the scope of the regulation.   A de minimis exemption 
notification is unnecessary to fulfill the mandate by the original law.  This requirement will not provide any 
additional environmental benefit and will add burdensome administrative overhead costs to the program while 
taking away resources from focusing on the primary objective of providing safer products to California 
consumers. 

 
Thank you for this opportunity to provide comments on how to improve the Green Chemistry regulations. We 
look forward to continuing to work with DTSC on this issue. If you or your staff has any questions, please feel 
free to contact me at any time. 
 
Sincerely, 
 

 
Anne Smart 
Associate Director, Energy and Environment 
Silicon Valley Leadership Group 



 

 

 
December 3, 2010       

Via E-Mail GCRegs@dtsc.ca.gov  
 

 
 
 
Mr. Jeff Woled, Regulations Coordinator 
Department of Toxic Substances Control 
P.O. Box 806 
Sacramento, CA 95812 
 
Re:   Revised Regulations on Safer Consumer Product Alternatives (R-2010-05) 

15-day Public Comment Period on Post-Hearing Changes 
 
Dear Mr. Woled: 
 
The Consumer Specialty Products Association (CSPA)1 appreciates the consideration given to our 
and others’ comments on the Safer Consumer Product Alternatives Regulation (R-2010-05) and 
submits the following comments in response to the 15-day public comment period on the post-
hearing changes. 
 
CSPA is a member of, and active participant in, the Green Chemistry Alliance, a group of major 
trade associations and companies that represent numerous broad industrial sectors in California.  
CSPA therefore also supports the comments submitted by the Green Chemistry Alliance. 
 
CSPA appreciates the consideration given stakeholder comments and certain changes made to the 
proposed regulation.  However, we remain disappointed the overall tone of the regulatory 
proposal continues to be one of “command and control” rather than embracing an enlightened 
incentives-based approach anticipated by the underlying legislation.   
Given the condensed timeframe to comment on the revised proposed regulation, the following 
brief comments on specific sections of the regulation are abbreviated as to their scope and depth  
and express concerns reflecting our belief that the approach envisioned by the regulation 

                                                        

1 CSPA is a voluntary, non-profit national trade association representing more than 240 companies 
engaged in the manufacture, formulation, distribution, and sale of chemical specialties products for 
household, institutional, commercial and industrial use.  CSPA member companies' wide range of products 
includes home, lawn and garden pesticides, antimicrobial products, air care products, industrial, 
automotive specialty products, detergents and cleaning products, polishes and floor maintenance products, 
and various types of aerosol products. These products are formulated and packaged in many forms and are 
generally marketed nationally. 
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continues to be burdensome to the regulated community.  Broader concerns, articulated in our 
comments dated November 1, remain relevant. 
 
Section 69301 Purpose and Applicability 
CSPA appreciates the revisions in the provisions applicable to unintentionally added chemicals, 
with such chemicals in general now not subject to the "Safer Consumer Product Alternatives" 
regulations, including alternatives assessments or de minimis notifications.  However, the 
exception for "recycled feedstock, component or processing agent" is ambiguous.  First, the text 
should make clear that this refers to recycled feedstocks, recycled components and recycled 
processing agents.  With that clarification, it makes sense for manufacturers using recycled 
materials to take steps to check for likely priority chemical contaminants.  Secondly, however, 
additional clarity would be helpful about what constitutes “reasonably feasible steps” to obtain 
such knowledge of chemicals reasonably expected to be present.  Finally, the text should clarify 
that the "recycled exception" does not thereby subject one's product to the alternatives 
assessment requirement, but only obligates the manufacturer to provide information on 
unintentionally added chemicals upon request of the department.  Otherwise, this exception will 
surely discourage the use of recycled materials in manufacturing. 
 
Additionally, we are concerned the regulatory duplication provisions do not adequately reflect the 
governing statutory provisions.  We reiterate our comments that the exclusion for products that 
are regulated by another government entity is too narrow to comply with statutory requirements 
to avoid regulatory duplication.  If the only significant exposure to the product that presents a 
significant public health or environmental impact is fully regulated by another agency, regulatory 
duplication must be avoided, even if other insignificant impacts are not regulated. 
 
Section 69301.1 Definitions 
Subdivision (44) (A)Hazard Trait – The revised regulation adds to the source lists for potential 
chemicals of concern pending the promulgation by the Office of Environmental Health Hazard 
Assessment (OEHHA) of its initial list of hazard traits.  By definition, the chemicals on the 
Environmental Protection Agency’s (EPA’s) Action Plan, along with chemicals listed in the Clean 
Water Act (CWA) sections 303(c) and 303(d) are regulated by federal agencies and should not be 
included in the definition of “hazard trait.”  EPA has published extensive plans for the regulation of 
Action Plans under multiple provisions in the Toxic Substances Control Act of 1976 (TSCA).  
Including EPA Action Plans is regulatory duplication. 
 
Further, reference to 303(d) "chemicals" is unsuitable.  In general, the CWA regulates "pollutants" 
not chemicals – including such pollutants as sediment, nutrients, temperature, and trash.   
Therefore CSPA objects to the inclusion of the three additional source lists. 

Subparagraph (A)2 
Several of the provisions in this section lack clarity.  DTSC should clarify that: 

(A)2c  hazard trait is persistence, bioaccumulation and toxicity in combination 
(A)2d the hazard trait is toxicity by virtue of the listing 
(A)2e the particular hazard trait that is the basis of the listing, likely toxicity, should be 
articulated. 
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Additionally, (A)2f  listing of chemicals as part of the USEPA Existing Chemical Action Plan is not a 
hazard trait, per se.  While it may be appropriate to consider the hazards associated with a 
particular chemical or group of chemicals which were the basis for the Plan, the Department 
would need to evaluate the Plans and articulate which hazards are appropriate for designation as 
a hazard trait.  This appears contradictory to the purpose of this provision and would dictate 
establishment of a new listing program by DTSC.  As such, this paragraph should be removed. 
 
Subdivision (a)(45) “Household cleaning product”  
CSPA thinks this is not a definition but rather a listing of product categories which appear to come 
from the California Air Resources Board’s (CARB) program on volatile organic compounds (VOCs) 
in consumer products.    
 
Many of “cleaning products” listed in the definition are not, in fact, cleaning products (e.g., fabric 
softener, floor polish) and some are specifically exempted from the regulation (disinfectants).  
CSPA recommends this definition be amended to read “household product” and that definition be 
synonymous with regulations under the Fair Labeling and Packaging Act for a consumer 
commodity2.  Second, to the extent DTSC wishes to narrow the universe of household products 
considered, it should list those particular product categories in Section 69303.3(c)(1) using 
existing definitions, such as those which already exist in the California Air Resources Board 
Consumer Products Regulatory Program (17 CCR § 94500-94575).  
 
Alternatively, in 2008, the American Cleaning Institute, the Consumer Specialty Products 
Association and the Canadian Consumer Specialty Products Association developed an ingredient 
communication initiative as a way to provide consumers with information about the ingredients in 
consumer products.  This ingredient communications initiative provides the following definition 
for cleaning products for consideration: 
 

                                                        

2 16 CFR 500.2(c) “The term consumer commodity or commodity means any article, product, or 
commodity of any kind or class which is customarily produced or distributed for sale through retail sales 
agencies or instrumentalities for consumption by individuals, or use by individuals for purposes of 
personal care or in the performance of services ordinarily rendered within the household, and which 
usually is consumed or expended in the course of such consumption or use. For purposes of the regulations 
in this part the term consumer commodity does not include any food, drug, device or cosmetic as defined 
by section 201 of the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 321); any meat or meat product, 
poultry or poultry product, or tobacco or tobacco product; any commodity subject to packaging or labeling 
requirements imposed by the Administrator of the Environmental Protection Agency pursuant to the 
Federal Insecticide, Fungicide, and Rodenticide Act (7 U.S.C. 136 et seq.); any commodity subject to the 
provisions of the eighth paragraph under the heading "Bureau of Animal Industry" of the Virus-Serum-
Toxin Act (21 U.S.C. 151-157); any beverage subject to or complying with packaging or labeling 
requirements imposed under the Federal Alcohol Administration Act (27 U.S.C. 201 et seq.); any 
commodity subject to the provisions of the Federal Seed Act (7 U.S.C. 1551-1610).” 
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Cleaning Product – Soaps, detergents and other chemically formulated consumer products 
designed for fabric care, dish and other ware washing and/or surface cleaning that are subject 
to regulation by the Consumer Product Safety Act (15 U.S.C. 2051-2084). 

 
Subdivision (a)(52) Market Presence Information – The definition of market presence 
information, with the reference to sales volume, could inadvertently effect disclosure of trade 
secret information given the volume of information which will be requested.  In addition, CSPA 
notes a manufacturer can only report on the information that is known, which may not include 
what other manufacturers are placing into the marketplace. 
 
Section 69301.3 Duty to Comply and Consequences of Non-Compliance 
While we appreciate the alterations make the provisions regarding contact information more 
consistent with current business practices and are not as burdensome as those contained in the 
previous proposal, CSPA continues to urge the Department to recognize the manufacturer of a 
Priority Product as the entity identified on the product label.  The provisions of the US Fair 
Packaging & Labeling Act (FPLA) require all consumer commodities that are legally distributed in 
US commerce to include the name and place of business of the manufacturer, packer or distributor 
on the product label in English.  For products manufactured in a foreign country and imported into 
the US, the entity that receives the product shipment in the US must assure there is US-compliant 
labeling that identifies the entity for which the product is “manufactured for . . .” or “distributed by 
. . .”  We believe it is practical for DTSC to start with the entity identified on the product label 
pursuant to FPLA requirements as an initial point of contact for imported products rather than 
assign the duty to comply to a foreign manufacturer or retailer.  
 
Section 69302.2  Chemical Lists 
CSPA appreciates consideration given to the issues raised regarding the development of two lists -  
“Chemicals Under Consideration” and “Priority Chemicals”. 
 
Section 69302.3 Chemicals of Concern Prioritization 
We appreciate that DTSC provided greater clarity of the list of pertinent factors considered in the 
prioritization process.  
 
Section 69303.2 Product Lists 
CSPA appreciates the consideration given the stakeholder comments regarding de minimis 
exemptions, specifically that the de minimis exemption request has been altered to a notification.    
While the definition has been changed to a “notification” versus the previously proposed “request” 
it would still seem to require affirmative testing for every product in the priority product category 
which intentionally uses the chemical of concern.   CSPA continues to object to the excessive 
testing and administrative costs represented by this requirement.  To address this concern, the 
provision should be redrafted to:  “An individual manufacturer’s product shall not be considered a 
Priority Product if the product does not exceed the criteria specified in subparagraph (D).” 
 
Also, regarding Section 69303.3(d)(3)(A), CSPA thinks a product that does not contain a Chemical 
of Concern above the de minimis level should not be considered for the Priority Products list.   
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Subdivision (d)(3)(D)   
This provision would require that the sum of all Chemicals of Concern (in a product/component) 
that are a basis for a Priority Product listing and that exhibit the same hazard not exceed the de 
minimis level.  The implementation and enforcement would be extremely difficult as the nature of 
“the same hazard” will be difficult for DTSC and the regulated community to interpret.  While it 
may be desirable to control for Chemicals of Concern that have toxic activity via the same mode of 
action, those are not aligned with the proposed hazard traits.  The arbitrary grouping of chemicals 
resulting in regulatory action is not valid or necessary.  Therefore, this provision should be 
deleted. 
 
Section 69303.4 Priority Product Notification 
Some products that are of the priority product type will be exempt from the Safer Consumer 
Product Alternatives regulations due to the chemical of concern being unintentionally added.  The 
regulations should clarify that such products (whether the issue is unintentionally added 
chemicals in general or those due to use of recycled feedstocks, components or processing agents) 
are not subject to this Priority Product Notification.   
 
Previous Section 69305.1  Alternatives Assessment Notifications and Tier I AA Reports 
We appreciate the deletion of the requirement to provide an AA Notification and prepare a Tier I 
AA report. 
 
Section 69305.1 Alternatives Assessments: General Provisions 
As articulated in previous comments, we remain opposed to the requirement to have a third-party 
verification of the alternatives assessments.  Given the requirements on the preparers of in-house 
and consortia AAs, we believe the requirement to have a third-party verification is redundant and 
provides no reasonable additional information to DTSC. 
 
Section 69305.4  Alternatives Assessment Reports 
CSPA iterates the concern the 30-day timeframe for submission of revised information if DTSC 
rejects a claim of confidentiality may not allow sufficient time for judicial review and ruling.  At 
minimum, this section should include language which provides that the submitter provide proof 
that a judicial review has been sought within the required timeframe. 
 
Section 69306.6  Other Regulatory Responses 
CSPA appreciates the recognition given to highlighting the reduction of adverse public health or 
environmental impacts and to providing a public notice and comment period.    
 
Section 69306.9  Regulatory Response Report and Notifications 
CSPA continues to believe the requirement that manufacturers subject to any regulatory action 
“notify retailers who sell the product or component in California,” is excessive and unwarranted 
for many if not all regulatory actions.  This requirement should be implemented only for specific 
types of regulatory actions where retailer action is needed. 
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Article 9 Confidentiality of Information 
CSPA appreciates that DTSC considered the concerns regarding the confidentiality provisions and 
specifically, those provisions that exceeded existing statutory authority.   
 
Section 69309.1 Support of a Claim of Trade Secret Protection 
CSPA continues to assert this section is overly burdensome and fails to connect the required 
information to actual needs by the Department to make determinations of the validity of a trade 
secret claim.  Of particular concern are the requirements to support a claim of trade secret 
protection set forth in Section 69309.4(a).  Requesting this information is beyond DTSC’s 
authority, and is merely designed to create a barrier to protection.   
 
Subparagraphs (a)(5) and (a)(6) request information on the value and effort expended to develop 
the confidential business information (CBI) and the harm that may be caused if CBI were made 
public.  Nowhere in Health & Safety Code Section 25257 or Section 57020 nor in Government Code 
Section 6254.7 is the estimated dollar costs conceived of as a measure of trade secret.  Indeed, 
Section 6254.7 states that a trade secret is something "having commercial value and which gives 
its user an opportunity to obtain a business advantage;" however, the measure of that value is not 
within the scope of DTSC’s determination.  
 
Previous Section 69310.5 Departmental Review of Trade Secret Claims 
The enabling statute, California Health & Safety Code Sections 25252 et seq., allows a party to 
prevent disclosure of its trade secret information by “obtain(ing) an action” in superior court for a 
declaratory judgment within 30 days of DTSC’s notice of its intent to publicly disclose the claimed 
trade secret information.  [See Cal. Health & Safety Code Section 25257(d)(3)].  The originally 
proposed regulations clarified that the filing of the lawsuit alone was sufficient to prevent the 
disclosure of the claimed trade secret information pending a final judicial decision on the merits of 
the claim.  In the Revised Proposed Regulations, DTSC deleted this clarification and left uncertain 
whether a party must instead file suit and secure a preliminary injunction within 30 days of 
DTSC’s notice to protect its trade secrets from public disclosure.   We request clarification of this 
issue be included in the final regulation. 
 
Section 69310.6 Hazard Trait Submissions 
The blanket prohibition on claiming hazard traits as CBI continues to be problematic.  This is a 
restatement of subdivision (f) of the Health and Safety Code Section 25257, although the 
articulation is different and broader.  Interpreting Section 25257(f) to apply to “any chemical or 
chemical ingredient” is beyond the scope of authority and the intent of that section.  The hazard 
trait submissions contemplated by Section 25257(f) clearly related to only those chemicals and 
chemical ingredients prioritized in the process.  Section 25257(f) refers to chemicals and chemical 
ingredients “pursuant to this article”, where the article relates to the prioritization process for 
chemicals of concern.  The regulated community should still be able to claim CBI for hazard trait 
data related to alternatives considered in the AA process if appropriate.  
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Summary and Conclusions 
CSPA thanks the DTSC staff for thoughtfully reviewing the comments received on the proposed 
Safer Consumer Product Alternatives regulation and appreciates the opportunity to comment on 
the revised regulation.   
 
We believe the revised regulatory process is more economically and technically feasible and steps 
have been taken to make it more workable for both DTSC and the regulated community.  However, 
we believe additional work is necessary to ensure the regulatory approach is a forward-looking 
process that reflects the goals promoted in the original legislation.    
 
Please contact either of us if you have questions regarding our comments.   
 
Respectfully submitted, 
 

   
D. Douglas Fratz     Kristin Power    
Vice President,     Director,  
Scientific & Technical Affairs   State Affairs - West Region 
 
Enclosure: CSPA Green Chemistry Comments to DTSC 11-1-10 
 
cc:  Linda Adams, Secretary, California Environmental Protection Agency 
 Cindy Tuck, Undersecretary, California Environmental Protection Agency 
 Scott Reid, Cabinet Secretary, Office of the Governor 

John Moffatt, Deputy Legislative Secretary, Office of the Governor 
 Maziar Movassaghi, Acting Director, Department of Toxic Substances Control 

CSPA Scientific Affairs Committee Green Chemistry Task Force 
 CSPA State Government Affairs Advisory Council 
 Laurie E. Nelson, Randlett/Nelson/Madden 



 
Commenter: (15)53 
 
 
December 3, 2010 
 
Mr. Jeff Woled, Regulations Coordinator 
Department of Toxic Substances Control 
P.O. Box 806 
Sacramento, CA 95812-0806 
 
Re:  Safer Consumer Product Alternatives – Proposed Regulations  
         R-2010-05 (November, 2010) 
 
Dear Mr. Woled: 
 
On behalf of TechAmerica and ITI, we are submitting the below comments for your consideration 
relative to the Department of Toxics Substances Control’s (DTSC) proposed Safer Alternatives Regulation 
of November, 2010 (DTSC reference number R-2010-05).  
 
Together, TechAmerica and ITI represent more than 1,600 members of the global electronics industry. 
We support the objective of safer consumer products, and appreciate the several areas that were 
significantly improved in the latest draft.    
 
We appreciate that the department has: 

- Provided clarity on initial prioritization of product categories to enable a phased-in and 
smoother implementation. The department can focus on products that have greater potential 
for exposures to sensitive populations, while honing the process before addressing more 
complex products in the future.  

- Proposed a more streamlined approach to both Product Prioritization and Alternatives 
Assessment, including removal of “products containing a Tier I AA Notification Requirements.” 
This will enable the Department and industry to focus limited resources on the core objectives 
of this rule.   This new approach to AA will enable applicability to a range of product categories.  

- Included clarification that consortia, industry trade associations or public-private partnerships 
may take on the AA provisions and other pertinent aspects of the regulation, such as responses 
to information requests by the Department.  

- Avoided inclusion of a definition of nanomaterials that was inconsistent with emerging 
international standards and which would have had the unintended consequence of re-classifying 
certain electronic components as chemicals.  
 

However, the proposed regulations as revised still do not address several of the electronics industry 
concerns listed in the comments ITI and TechAmerica submitted on November 1, 2010 and additionally 
raises some new concerns for the electronics industry.  Both ITI and TechAmerica are members of the 
Green Chemistry Alliance (GCA) and support the comments submitted by that coalition; however, we 
are submitting the attached comments that are of specific concern to the high tech industry in response 
for your consideration.  In the spirit of cooperation, we are also proposing ways that DTSC can modify 
the regulation to address our concerns. 
 



 
 
ITI and TechAmerica have the following concerns with the proposed regulations:  
 
 
1) The regulations should take into account programs in other states, countries and regions, such as 
the European Union, as well as industry standards. 
 
We continue to reference Governor Schwarzenegger’s signing message for SB 509 and AB 1879, which 
states that the DTSC should take into account “programs in other states, countries and regions, such as 
the European Union.”   However, in the revised draft, there are now references to certain California and 
federal regulations, there still are no processes in place for the DTSC to take into account product or 
other chemicals management regimes in other states and regions, in particular the European Union 
(EU).  We also remain concerned that the proposed regulations do not take into account and are 
therefore, in many cases, inconsistent with key elements of international chemical and product 
regulatory regimes.  TechAmerica and ITI agree with Governor Schwarzenegger that it is critical that the 
DTSC build upon the existing and evolving principles and implementation measures that are in use in 
safer consumer product legislation around the world.  In particular, DTSC should look for consistency 
with existing regulations or international standards, such as the substances in articles requirements 
under the European Union REACH Regulation, European Union Restriction on the use of Hazardous 
Substances (RoHS) Directive or the Globally Harmonized System of Classification and Labeling of 
Chemicals (GHS) that are achieving similar goals.  Referencing these regimes and programs will allow the 
department to better prioritize certain products that when compliant, are of significantly less risk to 
populations in the state.     

 
DTSC should also consider how to recognize and harmonize with global voluntary industry standards 
that promote innovation and achieve broader environmental protection for California consumers.  By 
doing so, the Department can better focus on the goals of the Act - protecting the public, especially 
sensitive populations, from the hazards of chemicals in everyday products.   
 

 
We believe one way that DTSC could address this concern is as follows:  
Article 1 Section 69301(b)(5): The requirements of this Chapter do not apply to a chemical or consumer 
products that the Department has determined is regulated by one or more federal and/or California 
State regulatory programs(s), and/or applicable international trade agreements ratified by the United 
States Senate, that, in combination, address the  public health and environmental exposures associated 
with the priority chemical of concern in the product, or it is regulated in another jurisdiction in a scope, 
manner and consistency that addresses the public health and environmental exposures of the priority 
chemical in the product  in the State of California.

 
     

Article 3 Section 69303.3 (D)(3)Priority Products Prioritization: Scope of international, federal and/or 
other California State regulatory programs under which the product is regulated for which it complies
Article 3 Section 69303.3. Priority Products Prioritization.  Add new section: 

… 

 

Whether there are industry, 
consortia, public-private partnerships, or other international voluntary agreements that address the 
public health and environmental threats specified in this section posed by the Chemical of Concern that 
is contained in the product. 



Article 6 Section 69306.  Add a new second paragraph:  

 

The Department shall review regulatory 
responses already in effect in other jurisdictions that address the potential public and environmental 
health threats posed by a COC in a priority product and give preferences to implementing the same 
regulatory responses in the State.   

 
2) De minimis thresholds are inconsistent with all other regulatory applications. 
 
We appreciate that DTSC has included the important concept of de minimis thresholds in proposed 
regulations and we support the 0.1% de minimis threshold included in the definitions.  Establishing an 
actual de minimis is an important aspect of the prioritization process as chemicals below these 
thresholds represent minimal exposure or threat to human health and/or the environment.   
 
However, we are concerned that DTSC’s use of de minimis in section 69303.2 (d) of the draft regulation 
as a sum of all Priority Chemicals with a similar hazard trait.   This approach is not aligned with any 
existing chemical regimes such as US Federal Toxic Substance Control Act (TSCA), Consumer Product 
Safety Improvement Act (CPSIA) and the EU Registration, Evaluation and Authorization of Chemicals 
(REACH), which apply de minimis concentration thresholds to a single chemical, not a sum of chemicals.  
In all of these laws and regulations, the de minimis threshold is a concentration that is considered to be 
protective to both  human health and the environment.  Applying de minimis threshold to a sum of 
chemicals will cause confusion for manufacturers and other stakeholders as this is not how de minimis is 
used in current Federal and international chemical laws.  In addition, this new requirement to sum 
chemicals with similar hazard traits may undermine DTSC authority for enforcement due to lack of 
clarity of how the summation is to be conducted as DTSC and the regulated community may not have 
consistent interpretations of “same hazard trait” given the multiple considerations listed in Section 
69301.1.  In addition, with the proposed definition of de minimis having lower of 0.1 wt% or hazardous 
waste regulation thresholds, it will be possible for chemicals with similar hazard traits to end up with 
different de minimis thresholds, with no clear guidance on which threshold to relate the sum against. 
 
We believe one way DTSC could address this concern is as follows: 
 
Section 69301.2 (d) (3) (D) A de minimis exemption only applies to products meeting one of the 
following criteria 1 as of the date of the applicable Priority Product listing or the date the product is first 
placed into the stream of commerce in California, whichever is later:  

1. For a formulated product, the maximum total concentration in the product of all each 
Chemicals of Concern that are a basis for the Priority Product listing and that exhibit the same 
hazard trait shall not exceed the de minimis level.  
2. For an assembled product, the maximum total concentration in each component, which is a 
basis for the Priority Product listing, of all each Chemicals of Concern that are a basis for the 
Priority Product listing and that exhibit the same hazard trait shall not exceed the de minimis 
level. 

 
In addition, we are concerned that the new definition of de minimis in Section 69301.1 (a) (25) to 
include applicable hazardous waste regulatory thresholds pursuant to California Health and Safety Code 
section 25141 will cause confusion for manufacturers.  The hazardous waste thresholds apply to a wet-
chemistry test conducted on leachate from product, not the actual concentration in the product.  
Therefore, this new requirement will lead to inconsistent application of de minimis and create confusion 
for the regulated community. 



 
 
We believe one way DTSC could address this concern is as follows: 
 

Section 69301.(a)(26) “De minimis level” means a concentration less than or equal to the lower of:  

(A) a concentration of 0.1% by weight; or  

(B) If applicable, the hazardous waste regulatory threshold specified for the chemical pursuant 
to Health and Safety Code section 25141.  A lower concentration if the Department determines 
a lower de minimis level is necessary due to increased hazard or potential for exposure.  In this 
case, the Department will propose an alternate de minimis threshold, and include on the 
product listing the supporting rationale, data and data sources for this determination.

 

                                                                                                      

In section 69301.5 Chemical and Product Information, DTSC does not put a de minimis in their request 
for intentionally added substances.  In the situation when small amounts of chemicals are intentionally 
added and the resulting concentration in the final product is below a detectable amount by analytical 
methods, the inability to detect these substances may lead inconsistent enforcement and potential 
confusion in the market place.  
 
We believe one way DTSC could address this concern is as follows: 
 
Section 69301.5 (c) (1) (D) Identification of intentionally- added chemicals and chemical ingredients 
above a de minimis threshold 

 

in specified products, including and quantities of the chemical in the 
entire product or component; 

 
Finally, while would like to acknowledge DTSC’s removal of the Sept 2010 draft regulation pre-approval 
process for de minimis, the current de minimis exemption notification process is still an administratively 
burdensome requirement for both industry and DTSC resources.  In chemicals management laws and 
directives such as the CPSIA and TSCA in the US, REACH in the EU, the de minimis thresholds established 
have been reviewed by scientific experts and found to be levels considered generally safe.  Because 
these levels are established by experts to be safe, products below the de minimis should be outside the 
scope of the regulation.  Therefore, a de minimis exemption notification is unnecessary to fulfill the 
mandate by the original law.  This requirement will not provide any additional environmental benefit 
and will add burdensome administrative overhead costs to the program while taking away resources 
from focusing on the primary objective of providing safer products to California consumers.  
 
We believe one way DTSC could address this concern is as follows: 
Section 69303.2 (d)(3) - delete 
 
 
 
 
 
 



 
3) Regulatory responses are overly rigid and automatically implemented regardless of chemical, 
product, use or situation. 

 
Despite the changes made to Section 69306, ITI and TechAmerica remain concerned that there is little 
certainty in when a regulatory response will be imposed on a product and very little flexibility in allowing 
manufacturers to comply with the regulatory responses.   First, we suggest that Section 69306 specify 
that a product needs to contain a priority chemical to be subject to a regulatory response.  We also 
suggest, as noted above, adding language that if the product contains a priority chemical below or at the 
de minimis level, it is not subject to any regulatory response.  Additionally, there is, depending on 
interpretation, either no “trigger” for when a regulatory response is required, or the “trigger” is 
subjective based on the outcome of the alternatives assessment. Before designing a product, 
manufacturers need to know precisely what will require a regulatory response and specifically what 
triggers will cause specific regulatory actions. Without this certainty, manufacturers cannot plan for 
future product development, for example if a product is reformulated with a chemical that may itself 
become a chemical of concern.  
 
Finally, the regulatory responses, in particular the Section 69306.3 (Product Information for Consumers) 
and Section 69306.4 (End-of-Life Management Requirements) are overly prescriptive. The regulatory 
responses need to stress manufacturer flexibility since a compliance program for one class of products 
may not work for other types of products.  Products vary widely in use, potential exposure and size, 
which make labeling difficult and onerous to implement in broad measure.  The physical labeling of 
products is outdated and inefficient solution that makes little sense for many types of products.   At the 
very least, manufacturers should have options to labeling by providing information channels to 
consumers through the use of websites, product manuals, or other options that make sense for their 
market.  California has a history of giving manufacturer’s the flexibility to provide specific information to 
consumers in various media.  For example, California’s Electronic Recycling Act (Public Resources Code 
section 42465.2) states: “(2) Make information available to consumers, that describes where and how to 
return, recycle, and dispose of the covered electronic device and opportunities and locations for the 
collection or return of the device, through the use of a toll-free telephone number, Internet Web site, 
information labeled on the device, information included in the packaging, or information accompanying 
the sale of covered electronic device.”  Thus, TechAmerica and ITI strongly believe that DTSC should 
create similar flexibilities under the Green Chemistry Act.   
 
Additionally, we suggest that the Department add language to Section 69306.4 that a manufacturer-
funded take-back program is not necessary if another EOL management program is in place or there is 
no reasonable risk of exposure from properly disposing a product.  
 
We believe one way that DTSC could address this concern is as follows:  
 
69306.3(b) - Change to read: The requirements of subsection (a) may be met by including an 
information sheet in the product packaging, printing the required information on the product packaging, 
printing the information in a prominent place in the product manual if a hard copy manual is packaged 
with the product, or posting the information in a prominent place at the point of sale for products that 
are not packaged, placing the information electronically in a prominent place within the product's 
software, or posting on the manufacturer's website
 

.  

 



69306.3(c) - delete  
The California Green Chemistry proposal has the potential to cause severe disruption in the medical 
device and healthcare industry. Unlike many other industries, medical devices and their accessories are 
highly regulated and require a rigorous design, design control and validation process. These quality 
control measures are require significant amount of time and resources to complete and are audited by 
the FDA and their State equivalents. Changes to product design require the manufacturer to repeat the 
quality control process and if the validation program fails, not to initiate the change. We believe that the 
proposed regulations must exclude electric and electronic equipment that is associated with, 
incorporated to, or connected with a medical device.  
 
 
4) Several timeframes in the proposed regulations are too short and do not allow industry sufficient 
time to properly complete the requirements 
 
ITI and TechAmerica are most concerned with the time frame provided for Informal Dispute Resolution 
Procedures in section 69307.1.  Fifteen (15) days is not sufficient time for industry to gather data 
needed to support a dispute resolution, and providing more time will allow for more issues to be settled 
informally.  DTSC should encourage that disputes be settled informally to better utilize agency and 
industry resources in more productive aspects of the regulation.  We recommend a period of 45 days to 
request informal dispute resolution. 
 
We believe one way that DTSC could address this concern is as follows: 
 
Section 69307.1 Informal Dispute Resolution Procedures 
(a) For any dispute arising from a decision made by the Department pursuant to the provisions of 
this chapter, other than sections 69306.5, 69306.6, and 69306.7, the responsible entity or 
manufacturer may, within fifteen (15) forty-five (45) 

 

days following the notice or website posting of 
the Department’s decision, request that the Department informally resolve the dispute. 

 
We are also concerned with other timelines provided in the proposed regulation.    Examples and 
rationales for allowing longer times are provided below.   
 
Section 69307.4 Time Lines for Petitions for Review 
Within thirty (30)ninety (90) days of a responsible entity or manufacturer receiving a determination  
from the Department that section 69306.3(e), 69306.4(b), 69306.5, 69306.6, or 69306.7  applies to one 
or more of its products or selected alternative, the responsible entity or manufacturer may submit a 
petition for review to the Department to review such determination. If a petition of review is not filed 
within this time period, the Department’s determination is final and shall not be subject to additional 
dispute resolution. 

Rationale:

 

  30 days is not sufficient time for industry to gather data needed to support a petition 
for review.  We recommend a minimum period of 90 days to file petition for review.  

Section 69306.5 Product Sales Prohibition 
(b) Effective one (1) five (5) years after the Department issues a notification pursuant to subsection (a), 
the product or component that is the subject of the notification shall cease to be placed into the stream 
of commerce in California, and the responsible entity shall ensure that an inventory recall program for 
the product or component is implemented and completed within three (3) years after the notification is 



issued by the Department.  Manufacturers may make a request to the Department for additional time, 
with data supporting this request.   

Rationale:

 

  1 year is not sufficient time for complex articles like electronics to be redesigned and 
ready for sale to consumers.  Based on our industry experience with EU RoHS Directive, several 
years were required when the replacement requires multiple part re-qualifications within the 
supply chain.  In addition, highly regulated sectors like medical devices which require FDA 
approval prior to re-qualification of the replacement parts or product, this time could extend 
out to 5 years.  

 
5. The definition of “chemical” is inconsistent with current US federal and international chemical 
regulations. 
 
We appreciate that DTSC has provided clarity throughout the regulation that the focus is on those 
chemicals actually contained in priority consumer products sold in California.  However, we are 
concerned that DTSC has added this concept to the definition of chemical in Section 69301.1 (a) (12).  
“Chemical” is a defined term in US Federal TSCA and other international chemical regulations such as EU 
REACH. The new chemical definition is DTSC draft regulation is no longer consistent with these other 
regulations and will cause confusion for manufacturers and other stakeholders.   
 
Therefore, we propose that a way to keep clarity on the focus of chemicals contained in consumer 
products is to move the concept of “contained in a consumer product” from Chemical definition 
(broadly used term in US Federal and international regulations) to “Chemical of Concern” which is a new 
term for DTSC safer consumer products regulation only. 
 
 
We believe one way DTSC could address this concern is as follows: 
 
(12) “Chemical” means any either of the following that is contained in a consumer product that has been 
placed into the stream of commerce in California:  
(A) A chemical substance; or  
(B) A chemical mixture; 
 
(17) “Chemical of Concern” means a chemical that is contained in a consumer product that has been 
placed into the stream of commerce in California and

 

 listed by the Department pursuant to section 
69302.2 

 
6. The applicability section sets up an unclear due diligence requirement. 
  
Section 69301 (b) (4) (B) introduces a new and undefined term, “processing agent.”  It is not clear what 
is meant by this new term.   We appreciate the intent of the department to provide relief for 
unintentionally-added chemicals, but the exemption, including the term “processing agent,” is not clear.  
The regulation should be clear that subparagraph (B) applies to recycled feedstock, and manufacturing 
chemicals that do not end up as part of the final product should not be covered in the scope of the 
regulation.    
 
 



We believe one way DTSC could address this concern is as follows: 
 
(B) Subparagraph (A) does not apply if the source of the chemical or chemical ingredient is a 
recycled feedstock, or recycled component or processing agent, unless the manufacturer of the 
product does not become aware of the presence of the chemical or chemical ingredient after taking 
reasonably feasible steps to obtain knowledge of any chemical or chemical ingredient that might 
reasonably be expected to be present in the recycled feedstock or  
 

component or processing agent 

 
Conclusion  
 
TechAmerica and ITI wish to thank the Department for its ongoing work on these regulations, and feel 
that the November 2010 revised draft contains several significant improvements to the September 13 
draft.  However, we continue to be concerned that the proposed regulations do not take into account 
existing chemical and product regulatory regimes, in particular in the European Union.   We are also 
concerned that the changes to the document do not address our concerns regarding regulatory 
responses, especially in regard to labeling and timelines in the document.  Finally, the new and novel 
approach the Department has proposed for the de minimis level will cause confusion when 
implemented.  We look forward to continuing to work with the DTSC to finalize and implement these 
regulations in a manner that will focus on chemicals and products with the greatest risk.   

If you have any questions please don’t hesitate to contact either Joe Gregorich @ 
joseph.gregorich@techamerica.org / 916-443-9088 or Chris Cleet @ ccleet@itic.org / 202-626-5759. 
 
Sincerely,  

 
Joe Gregorich 
Senior Director, California Government Affairs 
TechAmerica 
 
 
 
Chris Cleet 
Director of Environmental and Sustainability  
ITI 
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About TechAmerica TechAmerica is the leading voice for the U.S. technology industry, which is the 
driving force behind productivity growth and jobs creation in the United States and the foundation of 
the global innovation economy. Representing approximately 1,500 member companies of all sizes from 
the public and commercial sectors of the economy, it is the industry’s largest advocacy organization and 
is dedicated to helping members’ top and bottom lines. It is also the technology industry's only 
grassroots-to-global advocacy network, with offices in state capitals around the United States, 
Washington, D.C., Europe (Brussels) and Asia (Beijing). TechAmerica was formed by the merger of AeA 
(formerly the American Electronics Association), the Cyber Security Industry Alliance (CSIA), the 
Information Technology Association of America (ITAA) and the Government Electronics & Information 
Technology Association (GEIA). Learn more at www.techamerica.org. 
 
 
About ITI The Information Technology Industry Council (ITI) represents the nation’s leading high-tech 
companies and is recognized as one of the most effective advocacy organizations for the tech industry in 
Washington and internationally. ITI helps member companies achieve their policy objectives through 
building relationships with Members of Congress, Administration officials, and foreign governments; 
organizing industry-wide consensus on policy issues; and working to enact tech-friendly government 
policies. Learn more at www.itic.org.  
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December 3, 2010 
 
Mr. Jeff Woled, Regulations Coordinator 
Regulations Section 
Department of Toxic Substances Control (DTSC) 
P.O. Box 806 
Sacramento, CA 95812-0806 
 
 RE: 15-Day Amendments to Proposed Safer Consumer Product Alternatives Regulation 
 
Dear Mr. Woled: 
 

The California New Car Dealers Association (CNCDA) is a statewide trade association which 
represents the interests of over 1,100 franchised new car and truck dealer members.  CNCDA 
members are primarily engaged in the retail sale of new and used motor vehicles, but also engage in 
automotive service, repair, and parts sales.  We are writing to provide comments and suggestions 
concerning the November 16th amendments to the proposed “Safer Consumer Product Alternatives” 
(Green Chemistry) Regulations. 
 

CNCDA submitted comments on the initial proposed regulation November 1st, primarily 
focusing on the scope of the regulation and the proper allocation of responsibilities between 
manufacturers and retailers.  DTSC was responsive to many of our concerns in drafting the proposed 
amendments, and appropriately shifted much of the technical compliance burden to the party who is 
best able to comply (i.e., the manufacturer of the consumer product).  While these amendments were 
clearly foreseeable based upon the original text of the proposed regulation, they were also very much 
necessary to bring the proposal into compliance with the Administrative Procedures Act (APA).   

 
Although the proposed amendments greatly improve upon the initial proposal, they introduce 

several new concerns for new car dealers and other retailers that must be addressed prior to final 
adoption.  These concerns are specified below.   

 
Duty to Comply §69301.4: 

 
 Proposed Subdivision (c): Retailer Option 

The amended “offramp” option for retailers who choose not to perform obligations under the 
regulations after being notified of manufacturer non-compliance is a significant improvement 
over the initial proposed regulation.  While the initial proposed offramp would have prohibited a 
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retailer from selling a covered product, the amendments allow a retailer to continue selling the 
product, but prohibit the reorder of additional inventory. This allows a retailer to sell off any 
existing (otherwise perfectly legal) inventory, while increasing pressure upon the product 
manufacturer to comply with the regulatory requirements.  Although this model represents a 
significant improvement over the initial proposal, the proposed amendments are unnecessarily 
stringent and should be further amended to allow for increased retailer flexibility.   
 
• 30 Day Stop Order Deadline is Too Short for Effective Implementation: Many retailers have 
contractual obligations to order products at certain intervals over the course of a contact term.  
The failure of a retailer utilizing the offramp to reorder a covered product while under a 
contractual obligation to do so would result in the retailer breaching the contract with the 
supplier, creating fiscal harm not only upon the retailer but also a third party supplier of the 
product (who may not be the product manufacturer).  Requiring a retailer to cease ordering a 
product within a short 30 days timeframe will increase this risk of financial harm and potential 
litigation.  By extending this timeframe to allow the retailer 90 days to cease ordering the 
product, the retailer will be able to fulfill any immediately-upcoming contractual obligations, and 
the parties will have more time to come to a mutually acceptable alternative contractual 
arrangement.   
 
• “Stop Order” Notice should be Void if Product is Removed From Failure to Comply List: 
One of the primary purposes of allowing a retailer to take advantage of the “stop order off ramp” 
is to pressure the manufacturer to comply with the regulation by effectively cutting off future 
wholesale purchases of the product.  If the system works as intended, the manufacturer will be 
more likely to come into compliance with the regulation, and DTSC will remove the product 
from the Failure to Comply List pursuant to paragraph (4) of subdivision (d).  At that point, any 
existing “stop order” notifications will fail to serve any purpose under the regulation and are 
unnecessary to implement the Green Chemistry program.  By continuing to prohibit the 
wholesale purchase of the product pursuant to a stop order notice, both the now-compliant 
manufacturer and the retailer would suffer economic harm.  The regulation should be amended to 
allow void any effective “stop order” notices once a product is removed from the Failure to 
Comply List. 

Suggested Amendments: 
 

(c) Retailer Option. 
 
A responsible entity that is a retailer, but not the manufacturer, of a consumer 
product for which the Department has provided notice pursuant to subsection (a), 
shall not be held responsible for complying with the requirements specified in the 
notice if the manufacturer fulfills the requirements of subsection (b), or if the 
retailer complies with both of the following requirements:  
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(1) The retailer ceases ordering the product no later than ninety (90) thirty (30) 
days after the Department has provided notice pursuant to subsection (a).  
 
(2) No later than one hundred twenty (120) sixty (60) days after the Department 
has provided notice pursuant to subsection (a), the retailer notifies the Department 
that it has ceased ordering the product, and provides the following information to 
the Department:  
 
(A) The retailer’s name and contact information;  
(B) The manufacturer’s name and contact information;  
(C) Identification and location of the retailer’s sales outlets where the product is 
sold, supplied or offered for sale in California;  
(D) Name of, and contact information for, the person immediately upstream from 
the retailer in the supply chain for the product; and  
(E) Information describing the product, including the brand name(s) under which the 
retailer placed the product into the stream of commerce in California. 
 
(3) Any notice sent to DTSC pursuant to paragraph (2) is void and unenforceable if 
the product is removed from the Failure to Comply List pursuant to paragraph (4) of 
subdivision (d), and any retailer that submitted the notice may commence ordering the 
product immediately upon removal from the Failure to Comply List. 
 

Proposed Subdivision (d): Failure to Comply List 
Under the amended regulatory proposal, a retailer’s compliance obligation under the Green Chemistry 
Regulations will initially be triggered by the posting of a product on the DTSC’s Failure to Comply 
List.  This approach is necessary and appropriate, since the product manufacturer should have the 
primary compliance obligation under the regulations.  While the amendments are appreciated, the 
procedures of establishing the Failure to Comply List, as well as the contents of this list, must be 
changed to reflect this amended approach.    

 
• List-Posting Mandate Would Include Retailers without a Duty to Comply Under Subdivision 

(a): As currently drafted, DTSC will send a notice of manufacturer non-compliance to all 
known responsible entities—both manufacturers and retailers.  Pursuant to Subdivision (d), 
DTSC will post on the Failure to Comply List the name and contact information of all 
responsible entities who received the notice, except for a retailer that implemented the “Stop 
Order” procedures under Subdivision (c).  This conflicts with Subdivision (a), which states 
that a retailer has no obligation under the regulation until notified of manufacturer non-
compliance pursuant to a listing on the Failure to Comply List.  Accordingly, a retailer with 
no duty to comply, who has received a notice of non-compliance pursuant to Subdivision 
(d)(1)(A), would necessarily be posted on the initial Failure to Comply List, unless the 
manufacturer remedied the non-compliance. The conflict violates the APA’s clarity 
requirement, which mandates that a regulation be readily understandable by the affected 
persons, since a retailer will find itself subject to being listed on the Failure to Comply List 
without having been subject to the regulation.  The listing is also unnecessary to effectuate 
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the purposes of the statute being implemented, in violation of the APA’s necessity 
requirement, and will cause harm to the reputation of a retailer posted on the list.  The 
regulation should therefore be amended to ensure that retailers who do not have a duty to 
comply pursuant to subdivision (a) are not posted on the Failure to Comply List.   
 

• Failure to Include Retailer Obligation and Deadline in Subdivision (d) Violates Clarity 
Standard of APA: While Subdivision (a) refers to the Failure to Comply List’s inclusion of 
any retailer compliance duties and subsequent deadlines, the paragraph establishing the 
content of the list does not include such crucial information. The failure to specify that the 
Failure to Comply List provide instructions to retailers as to any legal obligations and 
effective retailer compliance deadlines creates inherent uncertainty for both DTSC staff and 
the regulated industry, in violation of the APA’s clarity requirement.  The regulation should 
be amended to specify such information in the paragraph establishing the content of the 
Failure to Comply List.   

Suggested Amendments: 
 

(d) Failure to Comply List.  
 
(1)(A) When the Department determines that one or more requirements of this 
chapter have not been complied with for a specific chemical or product, the 
Department shall issue a notice of non-compliance to all responsible entities for 
the product known to the Department.  
(B) A notice of non-compliance issued pursuant to subparagraph (A) shall 
describe the nature of the non-compliance and the Department’s intent to place 
information concerning the determination of non-compliance on the Failure to 
Comply List on its website pursuant to paragraph (3).  
 
(2) No sooner than forty-five (45) days and no later than ninety (90) days after 
issuing a notice of non-compliance pursuant to paragraph (1), if the non-
compliance has not been remedied to the satisfaction of the Department, and there 
is no pending dispute under article 7 concerning the notice of non-compliance, the 
Department shall post information concerning the determination of non-
compliance on the Failure to Comply List on its website pursuant to paragraph 
(3). The non-compliance shall be deemed to be remedied if the Department 
determines that the requirements of subsection (b) have been fulfilled.  
 
(3) The Department shall post and maintain on its website a Failure to Comply 
List that includes all of the following information for each product covered by a 
notice of non-compliance:  
(A) Information identifying and describing the product, including the brand 
name(s) under which the product is placed into the stream of commerce in 
California;  
(B) The requirement(s) of this chapter, and any applicable due date(s), that are the 
basis for the notice of non-compliance;  



Mr. Jeff Woled, Regulations Coordinator 
December 3, 2010 
Page 5 of 5 
 

 

(C) Any Chemical(s) of Concern known to be contained in the product;  
(D) The name of and, if known, the contact information for the person listed on 
the product label as the manufacturer and the person, if any, listed as the 
distributor;  
(E) The name of and contact information for any responsible entity that has been 
notified by the Department, pursuant to paragraph (1), except that the Department 
shall not include any responsible entity that the Department has determined has 
fully complied with the requirements of subsection (c), or any responsible entity 
who is not obligated to comply with this chapter pursuant to paragraph (1) of 
subdivision (a); and  
(F) The date the product is first listed on the Failure to Comply List.; and 
(G) If applicable, the requirement which a retailer must subsequently comply with 
and the timeframe for compliance, pursuant to paragraph (1) of subdivision (a). 
 
(4) The Department shall remove a product, and the associated information, from 
the Failure to Comply List upon a determination by the Department that the 
condition of non-compliance has been fully remedied, or that the requirements of 
subsection (b) have been fulfilled.  
 
(5) The Department shall remove information concerning a retailer who is a 
responsible entity from the Failure to Comply List upon a determination by the 
Department that the retailer has complied with the applicable requirements of 
subsection (c). 
 

Conclusion: 
Thank you for this opportunity to comment on the proposed regulation.  We look forward to working 
with DTSC to address our concerns in the near future.  If you have any questions or comments 
concerning this letter or Green Chemistry issues in general, please feel free to contact me at (916) 441-
2599, or at jmorrison@cncda.org.  
 

Sincerely, 

 
Jonathan Morrison 
Staff Counsel 
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tor  
Substances Control 
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f Toxic Department o

Regulations Section  
O Box 806   
acramento, CA 95812‐0806 
P
S
 
 
Dear Regulations Coordinator, 
 
In 2007, the Department of Toxic Substances Control (DTSC) launched the Green 
Chemistry Initiative, an ambitious effort to improve the safety of chemicals in 
products sold in California. The 5th plank of the Initiative—to “Accelerate the quest for 
safer products”—received authorizing legislation, AB1879 (Feuer, D‐LA), signed by 
Governor Schwarzenegger in September 2008. A two year process ensued, with 
extensive input from an array of stakeholders, and from the Green Ribbon Science 
Panel—a scientific advisory group established by the statute. On November 16, 2010 
he Department published extensive revisions to the Safer Consumer Products t
Alternatives Regulations (R‐2010‐05), originally proposed on September 14, 2010.  
 
AB 1879 grants DTSC the authority to establish a systematic process for identifying 
and prioritizing chemicals of concern in consumer products and using alternatives 
assessment to guide the selection of safer substitutes. Yet the revised regulations—if 
adopted as written—fail to implement this authority and would not achieve their 
most basic goal: to promote the development and adoption of safer chemicals, 
roducts and manufacturing processes, according to the principles of green p
chemistry. 
 
In January, 2008 a joint UC Berkeley, UCLA report commissioned by DTSC and 
endorsed by 130 University of California faculty and researchers, identified three 
critical gaps in chemicals policy (the Data Gap, Safety Gap and Technology Gap) and 
recommended means for California to address those gaps.1 The signatories to this 

                                                 
1 2008 report and references available at 
http://coeh.berkeley.edu/greenchemistry/briefing/default.htm 
For more complete analysis of the three chemicals policy gaps, see Wilson MP, and Schwarzman MS. 
Toward a New US Chemicals Policy: Rebuilding the foundation to advance new science, green chemistry 
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letter served as chief authors of that report and presently serve on the Green Ribbon 
Science Panel.   
 
While previous versions of the Safer Consumer Products Alternatives Regulations 
would not, on their own, have definitively closed the gaps, they would have at least 
initiated the process of developing a more comprehensive approach to the 
management of hazardous chemicals in products. These latest revisions to the 
proposed regulations, however, have rendered the effort unsupportable. At present, 
the revised regulations would perpetuate data gaps, severely restrict DTSC’s ability to 
systematically identify and address chemicals in products that pose threats to human 
and environmental health (perpetuate the safety gap), and do nothing to promote the 
innovation of safer products (perpetuate the technology gap). 
 
 
The revised regulations will not close the data gap 
 
To close the data gap, chemical producers and product manufacturers must generate 
and publicly disclose information on the use and hazard characteristics of chemicals 
in products. While the lack of data requirements from manufacturers was a core 
weakness in previous drafts, the revised regulations have eliminated even the 
rudimentary information that previous versions would have generated (e.g., the 
identity of products containing one of a potentially long list of chemicals of concern). 
In the present draft, chemicals must be designated by DTSC as Chemicals of Concern 
(CoCs) in order to qualify for all subsequent provisions of the regulations. Because the 
current revisions would, in effect, so severely limit the number of chemicals 
designated as CoCs and the number and range of products brought under scrutiny 
(see issue numbers 1 and 2 below), little to no new information would become 
vailable. They would ultimately tend to select for the small number of substances a
that are already data‐rich. 
 
As a result, the revised regulations would make no significant new information about 
the identity or potential hazards of chemicals in consumer products available to DTSC, 
the public, or companies in supply chains. This information is the key to identifying 
potentially hazardous substances and their safer alternatives. It is also essential for 
ransforming the market for chemicals and products into one that advantages safer 
ubstitutes. 
t
s
 
 
The revised regulation will not close the safety gap 
 
To close the safety gap, government needs information and legal tools to identify, 
prioritize, and take action to replace hazardous chemicals with safer alternatives.  In 
addition to denying DTSC the requisite information, the revised regulations create an 

                                                                                                                                                    
and environmental health. Environmental Health Perspectives. 117(8):1202‐1207. 2009. 
http://coeh.berkeley.edu/docs/news/2009‐ehp.pdf 
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excessively high evidentiary standard for designating CoCs, and they place the burden 
of proof of significant health or environmental harm on DTSC as a prerequisite for 
action. Revisions to the regulations have transformed them into a mechanism for 
esponding to a demonstrated threat of impact, rather than an upstream approach to 
dentification & prioritization of hazards, and alternatives assessment. 
r
i
 
 
The revised regulations will not close the technology gap 
 
Closing the technology gap depends in part on funding and incentivizing the 
development of new technologies, but it also hinges on establishing the legal drivers 
and policy signals to advantage safer substances in the marketplace, thereby 
increasing demand for green chemistry and driving innovation. Significant investment 
in green chemistry education, research and development are unlikely to occur 
without the appropriate market signals. Through many limitations and exemptions, 
the revised regulations would provide few reasons for chemical producers and 
product manufacturers to rigorously assess the ingredients their products or search 
for safer alternatives. Each of the issues we discuss below contributes to our 
onclusion that the revised regulations contain virtually no incentives for business c
innovation. 
 
hese failings in the revised regulations result from many issues, several of which we 
iscuss in more detail below. 
T
d
 
 
1) Severely limited list of Chemicals of Concern (CoCs) 
 
The list of CoCs will be severely limited by several stipulations of the revised 
regulations, including (a) the extent of evidence required, (b) the way that exposure 
otential is established, and (c) the requirements that the CoC list be paired down 
as
p
b
 

ed on DTSC resources available to carry out the evaluation of CoCs in products. 

(a) Compared to the requirements of the previously proposed regulations, DTSC 
would now be required to conduct an extensive and comparative assessment 
and prioritization process before designating a substance as a CoC [§ 69302.3].  
DTSC would be required to assess the degree of threat to human and 
environmental health as a prerequisite to naming a CoC. This would create a 
burdensome process and require DTSC to obtain information on chemical 
identity, use and hazard traits that is rarely readily available.  

(b) Characterizing exposure potential can legitimately assist in prioritizing CoCs, 
yet the definition of exposure used in the revised regulations would severely 
restrict chemicals that could qualify as CoCs. The revisions require that 
exposure be established through either (i) monitoring of people, wildlife or the 
environment that shows the presence (and environmental accumulation) of a 
chemical, or (ii) modeling that predicts significant impacts from a point source 

 



[§69301.1(71)]. Exclusive reliance on these measures of exposure lacks 
scientific basis and would severely limit the number of CoCs. Environmental 
monitoring and biomonitoring data exist for—at most—several hundred of the 
tens of thousands of chemicals in commerce. And modeling point sources 
ignores the cumulative impact of aggregate exposures. 

(c) DTSC would be required to limit the list of CoCs based on the Department’s 
resources that are available to evaluate the products that contain those CoCs. 
The identification or prioritization of CoCs should not hinge on the availability 
of DTSC resources, since identification of CoCs is in itself an important market 
signal that can speed the development and adoption of safer alternatives in 
advance of regulation. 

 

 
 
2) Severely limited list of Prioritized Products  
 
A set of limitations similar to those imposed on designating CoCs would be imposed 
by the revised regulations on designating priority products. These revisions would, in 
effect, radically restrict the number and range of products subject to the process 
called for by the statute. These restrictions include (a) limited definition of priority 
products with extensive exemptions, (b) burdensome process for determining 
riority Products, and (c) the requirement that the priority product list be limited by 
TS
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D
 

C resources.  

(a) The revised regulations now arbitrarily narrow to three categories, the 
products that would be subject to the regulation: children’s products, personal 
care products, and household cleaning products. Any product that does not fall 
into one of these categories is exempt from the regulations, even if it contains a 
CoC [§ 69303.3(c)(1)]. 

 
(b) The revised regulations further stipulate a lengthy and data intensive 

prioritization process before designating a Priority Product [§ 69303.3]. DTSC 
would be required to evaluate and compare products’ potential human health 
and environmental threats according to a long list of attributes of the CoCs 
they contain, multiple assessments of exposure potential, and whether they are 
addressed by other laws.  The ensuing labor‐intensive process would require 
information on chemical identity, use, and hazard that is not readily available 
to DTSC. Furthermore, each of these steps has been revised in ways that would, 
in effect, drastically narrow the universe of products that can be subject to the 
regulation. 

(c) Revisions to the proposed regulations now require that the number of priority 
products be limited to those for which DTSC has sufficient resources to 
evaluate their subsequent alternative analyses. Again, this curtailment by 
available resources unnecessarily removes the market signals to pursue safer 
alternatives in advance of regulation. 

 



 
As with the constraints placed on naming CoCs, the requirements of this revised 
product prioritization process ensures that a very limited number and range of 
products will be designated as priority products or will be subject to the regulatory 
process.  
 
 
3) Ineffective alternative assessments 
 
The revised regulations provide numerous means for product manufacturers to 
sidestep a meaningful alternatives analysis (AA). This was to be a core function of 
AB1879 and the Safer Consumer Products Alternatives Regulations (emphasis added). 
Extensive data gaps, and the restricted lists of CoCs and priority products discussed 
above, would already reduce the potential for a positive impact of AAs.  However, the 
evised regulations change the alternatives assessment process in several ways that 
ill
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 further constrain their utility. 

(a) The revised regulations define a suitable alternative by several health and 
environmental criteria, but further require it to be “functionally equivalent” 
[§69301.(a) (41)] and “technologically and economically feasible,” achievable 
with existing “knowledge, equipment and materials” and providing “at least a 
comparable rate of return” [§69301.(a)(80) (A)]. These revisions set a 
prohibitively high bar, virtually guaranteeing that manufacturers would not 
find suitable alternatives for CoCs in their products. This would discourage 
innovation of safer alternatives, which—though they may be less immediately 
profitable to companies—could produce public benefit and a great rate of 
return for society. 2 

(b) Changes in the revised regulations greatly reduce oversight of the AA process. 
DTSC would be given authority to review AAs (based on available resources) 
for “completeness and compliance,” but this implies an administrative rather 
than a substantive review [§69305]. Furthermore, the revised regulations have 
eliminated quality standards for AAs, as well as any certification or training 

 

process for third‐party verifiers [§69305.1]. 
 
These and other modifications to the AA process in the revised regulations would 
drastically reduce the utility of AA and the likelihood that they would serve their 
intended function. 
 
 
 

                                                 
2 This new definition essentially codifies one of worst aspects of TSCA § 6 in which regulatory action 
inges on demonstration of viable alternative, and that its adoption constitutes the “least burdensome” 
ption.  
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4) Lack of information transparency 
 
Finally, the revised regulations have removed many of the checks on claims of 
confidential business information (CBI). Under the revised regulations, companies 
would not have to provide justification for CBI claims, nor would the existence of 
these claims be made public [§69310.5 of the proposed regulations was eliminated in 
the revised version]. Procedures for the review of CBI claims by DTSC have also been 
eliminated. As a result, public scrutiny will be virtually impossible for multiple core 
spects of the regulatory process, including the identification and prioritization of a
CoCs and priority products, as well as the evaluation of alternatives. 
 
History has proven that such lenient CBI provisions result in widespread, unjustified 
trade secret claims, with the result that neither the consumer market nor the public 
can make use of information on chemical ingredients, uses, hazard traits or potential 
lternatives. This undermines the intent of the statute and the core goals of the 
alifornia EPA Green Chemistry Initiative. 
a
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Conclusion 
 
In sum, the process established by the revised regulations would ensure that only a 
select few chemicals would be designated as CoCs and an equally limited number and 
range of products would be subject to the regulation. Extensive CBI claims would 
likely render the process opaque to the market and to the public. Together, these 
factors would remove the market signals that drive producers to proactively replace 
hazardous substances with safer alternatives. Ironically, it would also encourage the 
regrettable substitutions that AB1879 was written to end. The result is a far cry from 
a process that was intended to systematically identify, prioritize and take action on 
azardous substances in order to improve the safety of consumer products sold in h
California.   
 
As we stated at the outset, if adopted as written, the revised regulations would 
perpetuate data gaps, severely restrict DTSC’s ability to systematically identify and 
address chemicals in products that pose threats to human and environmental health 
perpetuate the safety gap), and do nothing to promote the innovation of safer (
products (perpetuate the technology gap). 
 
Furthermore, the extensively revised regulations reflect no recognizable 
recommendations of the Green Ribbon Science Panel—the scientific advisory group 
legally charged with advising DTSC in implementation of AB1879. Its 26 members 
ere not advised of the changes nor were they allowed to provide input on them w

outside of the unacceptably short 15 day public comment period. 
 
With the publication of the Green Chemistry Initiative’s final report in 2008, California 
EPA Secretary Linda Adams declared it a “far‐reaching market‐driven strategy with an 
ambitious aim—the launch of a new chemicals framework and a quantum shift in 



environmental protection.”3 In fact, the revised proposed implementing regulations 
undermine Cal/EPA’s ability to accomplish this vision. They would fail to generate the 
market structure necessary to promote the innovation of safer substances according 
o the principles of green chemistry. As such, we can no longer support these 
egulations, and we urge DTSC to withdraw them.  
t
r
 

espectfully Submitted, 
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Megan R. Schwarzman, MD, MPH 
nvironmental Health Scientist, Center for Occupational and Environmental Health 
ssociate Director of Health and Environment, Berkeley Center for Green Chemistry  
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3 California Green Chemistry Initiative, Final Report, December 2008 
http://www.dtsc.ca.gov/PollutionPrevention/GreenChemistryInitiative/upload/GREEN_Chem.pdf 
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We respectfully submit the following comments to the Safer Consumer Product Alternatives Draft 
Regulations released by Department of Toxic Substances Control (DTSC) on November 15, 2010.  As you 
know, STPP strongly supports the overall goals of SB 509 (Simitian, 2008) and AB 1879 (Feuer) to identify 
chemicals of concern in consumer products and promote the development and diffusion of safer 
substitutes whenever feasible.  STPP’s December 22, 2009 White Paper “Integrating Safer Alternatives 
into Chemical Policy: Developing a Regulatory Framework for AB 1879” outlined an approach we 
believed would lead to efficient and effective implementation of the legislation.  We appreciate that a 
number of the recommendations suggested in the White Paper and in our later comments on various 
versions of draft regulations were addressed by DTSC.    The comments below highlight a number of 
remaining problems with the current draft regulation which, if left to stand, would create significant 
barriers undermining the core goals of the legislation.  For each problem, we provide practical solutions 
intended to resolve the underlying issue.  Taken together, we believe that the recommended changes 
will result in a regulatory program that will efficiently and effectively drive the innovation and diffusion 
of safer alternatives. 
 
 
 
These comments do not represent the opinion of the University of California or its Chancellors.  
Institutional affiliations are for identification purposes only and do not necessarily represent the views of 
the organization. 
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Comments 

 

These comments are broken into general overarching comments which relate to a variety of sections 
and larger structural aspects of the draft regulations, followed by a series of section-specific comments 
that address more focused aspects of the draft. 

 

General Comments 

1. Listing and Prioritization: 69302.2 & 69302.3 
a. Despite ostensibly separating the actions of identifying the universe of chemicals of 

concern and prioritizing that list for action,  Sections 69302.2 (Chemicals List) and 
69302.3 (Chemicals of Concern Prioritization) functionally conflate these two distinct 
actions.   This allows the list of chemicals of concern to be limited based upon the 
availability of DTSC resources for evaluation.  Identification as a prioritized chemical of 
concern—even if department resources are not available for evaluation—can serve as 
an important signal for the market and lead to development of alternatives in its own 
right.  The availability of DTSC resources, which is likely to be a significant constraint on 
the program, should be used only to guide the number of priority chemicals which move 
forward for evaluation rather than as a limit on whether such chemicals are identified 
and prioritized.   
 

2. Third Party Verification: 69305.1(c)(1) 
a. The third party verification could be a valuable check of the rigor and legitimacy of the 

manufacturer-generated alternatives analysis.  The proposed regulations retain an 
independence requirement and bright line rules for separation of financial interests.  
However, the regulations do not establish standards for expertise necessary to establish 
the credibility and legitimacy of the verifier.  Given the emerging nature of the 
alternatives analysis methodology, it is difficult to identify existing standard training or 
certification programs.  Nonetheless, the regulations should include a narrative standard 
requiring that the third party demonstrate appropriate training, experience and 
qualifications. 
 

3. Screening/Exclusion of Alternatives: 69305.2(a)(4); 69305.3(a)(2)(D) 
a. The regulations provide for sequential decision-making, allowing responsible parties to 

screen out alternatives at multiple points during the analysis (i.e., in preparing the work 
plan, after the chemical hazards assessment and exposure potential assessment; and 
again after the multimedia life cycle evaluation).  These decisions significantly impact 
the outcome, yet the regulations provide no standards for such decisions, nor do they 
require even a brief explanation of the choices until the AA Report—at the very end of 
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the process—see 69305.4(e)(i)).  The regulations should incorporate conservative 
standards for exclusion of potential alternatives at these early stages, and require a 
justification for any such exclusions. 

b. Similarly, the regulations provide for exclusion of life cycle segments and 
hazard/exposure criteria during work plan development, again without any standards or 
any requirement for explanation. 69305.2(a) (3)—(5). 
 

4. Selection of Alternative: 69305.4(j) 
a. This section requires the responsible party to select an alternative or retain the original 

product, and provide a rationale for that decision.  However, it provides no standards to 
guide this decision.  Rather, the only substantive guidance in the provision prohibits the 
selection of any alternative that results in greater significant adverse impact on public 
health or the environment than the original product The provision should be revised to 
require use of the same standards as those to be used by DTSC in its selection of final 
regulatory responses (see Selection of Regulatory Responses: 69306.6(a), below).  

i. Note that the standard of “no greater significant adverse impact on public 
health or the environment” in the regulations creates some confusion, as it is 
unclear as to how it relates to the factors used for the chemical hazard 
assessment and the exposure potential assessment   For example, the definition 
of environment, drawn from the Public Resources Code, includes consideration 
of historic and aesthetic concerns.   

b. This section requires identification of supporting information for the selected 
alternative, but not for those alternatives that were evaluated but not selected.  In 
order to evaluate the AA Report adequately, DTSC should have access to the relevant 
information regarding those alternatives that were not selected. 
 

5. Department Review of Work Plan and AA Report: 69305.2(b) & 69305.5.5 
a. These sections do not expressly provide DTSC with the authority to require substantive 

changes to the Work Plan or final AA Report.  In both cases, DTSC has the authority to 
review the documents for completeness and compliance with the regulations, but it is 
unclear what the scope of that review would be.  The reference to “compliance” with 
the regulations suggests that it would be a substantive review; however the regulations 
also suggest in two places that the review may be limited to an administrative review.  
First, DTSC is given the power to issue either a notice of completeness or a notice of 
deficiency, terms used in the context of an administrative review of a permit application 
rather than a substantive review.  Second, where a notice of deficiency is issued, the 
responsible party cures it by submitting additional information.  If a substantive review 
were contemplated, one would expect that DTSC would be authorized to require 
specific changes or re-evaluation.  The regulations should be revised to expressly 
provide DTSC with substantive review authority.  
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6.  Product Sales Prohibition: 69306.5 

a. This provision requires that DTSC prohibit product sales when a safer alternative 
containing no chemical of concern exists.  The alternative must also be technically and 
economically feasible, meaning in part that it has a comparable rate of return as the 
Priority Product.  Presumably this provision will have limited application, as it is fairly 
unlikely that most alternatives will have no chemicals of concern particularly as the 
universe of chemicals of concern grows over time.   Nonetheless, it does provide clear 
direction in the straightforward cases; that is, in those limited cases in which there is a 
viable, clearly safer alternative with no chemicals of concern and with a comparable rate 
of return for the manufacturer.  In such circumstances, the case for substitution is 
compelling.  Nonetheless, we have several concerns with this provision. 

i.   First, we assume that the additional requirement that the alternative be 
“safer” reflects the fact that the potential impacts of all relevant chemicals 
contained in the product would be evaluated as part of the AA, not simply the 
chemicals of concern.  See Section 69305.3(b)(Chemical Hazard Assessment).  
This should be made clear in the provision itself. 

ii. Second, the section should emphasize that it is not intended to limit the 
regulatory response of a ban/phase-out to just these circumstances.  While 
Section 69306.6(a)(1) suggests that this is the case, the point should be more 
clear made in Section 69306.5 itself.  In this regard, two particular examples of 
cases falling outside the scenario covered by Section 69306.5 are relevant.  A 
ban/phase may e appropriate in situations in which a safer, feasible alternative 
does contain either the same or different chemical of concern(s), but at levels 
that are of significantly less concern than those of the Priority Product.  
Likewise, a ban/phase out may also be appropriate where a substantially safer 
alternative with a less favorable rate of return exists.  The point is the existence 
of a bright line case in Section 69306.5 should not undermine the application of 
the comparative approach required under the statute for all other cases.   

 
7. Selection of Regulatory Responses: 69306.6(a) 

a. Apart from the three default situations set out in 69306.3-.5, the regulations contain no 
standards for selecting regulatory responses beyond the statutory language regarding 
reduction of exposure or hazard.  This regulatory standard does not incorporate the 
green chemistry principles underlying the statute.   It should be revised to create a 
mandatory preference for safer feasible alternatives, and to ensure that in evaluating 
particular chemicals and potential alternatives, the regulatory responses maximize the 
use of alternatives of least concern where such alternatives are technologically and 
economically feasible.  In addition, the provision should emphasize that selection is to 
be based upon a comparative evaluation of the Priority Product and the alternatives 
with respect to each of the factors set out in Section 69305.3 (AA Evaluation and 
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Comparison Process and Factors), and should articulate the relative weight to be 
accorded each of those factors.  In addition, the regulations should establish an explicit, 
mandatory hierarchy of regulatory responses emphasizing prevention over engineering 
controls over use restrictions.  Moreover, the section should expressly provide that 
these standards are to be applied by the responsible party in identifying regulatory 
responses in the AA Report, and by DTSC in selecting final regulatory responses. 

 

Section-by-Section Comments 

Section Subsection Topic Comment 
69301  Deletion of Guiding Principles Guiding principles were included 

in the September 2010 draft 
regulations to provide context 
and direction for 
implementation and 
interpretation of the regulations 
by agency personnel, 
businesses, stakeholders and 
courts.  They are essential in 
listing and prioritization, analysis 
of alternatives assessment to 
identify safer substitutes, and 
linking the alternatives 
assessment to the appropriate 
regulatory response.  Each of 
the guiding principles were 
clearly supported by the 
language and goals of AB1879.   
Further, guiding principles have 
been used in a variety of other 
federal and state regulatory 
programs to assist with 
implementation.   The final 
regulations should include the 
guiding principles as stated in 
the September 2010 draft. 

69301(b)(4)  General: Applicability—exclusion of 
chemicals unintentionally added 

The term “unintentionally” is 
too vague, and could include 
situations in which parties have 
negligently and routinely 
allowed inclusion of the CoC.  
Also, there is no obligation to 
report presence of unintentional 
chemical when discovered. 

69301(b)(5)  General: Applicability—exclusion of There is express authority for 
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chemicals where other 
federal/state program “addresses” 
same public health/environmental 
threat and pathway 

this provision the statute for this 
exclusion, and it undermines the 
notion of advancing green 
chemistry.  “Addressing” a 
chemical may fall far short of 
the level of protection required 
under AB 18979 (“best limiting 
exposure or reducing hazard”) 
and does not necessarily take 
into account slippage from 
under-enforcement of the 
federal/state program.  The 
provisions in SB 509 regarding 
harmonization of this program 
with other state and federal 
authorities is more effectively 
and legitimately implemented 
by Section 69306.7 (Exemption 
from Regulatory Response 
Requirements). 

69301.1(a)  Definitions  
4 Adverse air quality impacts This limits impacts to emissions 

of pollutants specified in other 
programs, and thus ignores 
emissions of chemicals that may 
not necessarily fall within those 
other programs.  For example 
“toxic air contaminant” is 
undefined, but likely refers to 
chemicals specifically 
designated as toxic air 
contaminants in CA. 

5 Adverse ecological impacts This definition seems to require 
a showing of “causation”, that is 
a direct or indirect causal link 
between the chemical and the 
ecological impact.  This could be 
difficult to establish, and lead to 
substantial litigation.  Cause 
should be replaced with threat 
or potential threat 

12, 26 Removal of nanomaterials from 
definition of chemical, and from 
definition of de minimis level 

The definition of nanomaterials 
is necessary in order to carve 
such materials out of the de 
minimis definition.  Given the 
possibility that levels of 
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nanomaterials below the de 
minimis level may be harmful, 
the application of the de 
minimis exception is 
inappropriate with respect to 
nanomaterials.  Moreover, there 
is no explanation for the 
removal of nanomaterials as 
being within the definition of 
chemical.  This could give rise to 
an inference that DTSC views 
nanomaterials as outside the 
definition.  At a minimum, this 
should be clarified in the ISOR.  

26 de minimis The de minimis exemption 
should be eliminated. 

• There is no express 
authority for this provision 
in the statute.  Indeed, the 
de minimis concept is 
inconsistent with the 
statute’s express 
requirement for a 
comparative approach.  By 
requiring the use of 
alternatives analysis as the 
evaluation tool, the logic of 
the statute is not to set an 
absolute acceptable level of 
a Chemicals of Concern 
(CoC) in a product but to 
compare the hazard profile 
of products containing CoC 
with alternatives.  

• There is no principled 
scientific basis for setting 
this de minimis level.    It 
fails to recognize the wide 
range of potency of 
chemicals and the reality 
that numerous chemicals 
exhibit toxicity at levels 
which are orders of 
magnitude below the 1,000 
parts per million level of the 
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de minimis definition in the 
draft regulation.  

• While the de minimis 
exclusion is not intended to 
be absolute, DTSC requires 
evidence of potential harm 
at concentrations below the 
de minimis level (see 
69305.3(d)(2)(A)(B)) but 
provides no standard for 
disallowance. 

• As a practical matter, even if 
these provisions were 
modified to clarify DTSC's 
authority to disallow de 
minimis exclusions, the 
reality of DTSC's limited 
resources would likely result 
in de facto absolute 
exemptions as DTSC will be 
unable to identify and act 
upon those chemicals that 
should be removed from the 
default de minimis 
coverage.  

41 Functionally equivalent: provides 
alternative must “meet or exceed” 
rather than “substantially satisfy” 
the intended performance and 
functionality of the original.  

Performance should not trump 
all other considerations.  
Therefore, if an alternative is 
“good enough” it should meet 
the standard.  Moreover, it is 
inappropriate to look at the 
nominal “intended” 
performance of the original 
product; rather, it should be 
compared to the actual 
performance of the original. 

51, 72 Manufacturer and Responsible 
party: Limits relevant definition to 
actual producer and retailer. 

These definitions exclude the 
real party in interest in 
situations in which the party 
controlling the product 
specifications, process and 
distribution contracts out actual 
production.  Inclusion of such 
party may be important in a 
variety of contexts; for example, 
in the case of analyzing 
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economic impacts on 
manufacturer, and in the event 
of non-compliance.  

62 Priority Product This term is extremely 
misleading.  The word “priority” 
could be interpreted as having 
positive attributes.  Change to 
“Priority Product of Concern.” 

80 Technologically and economically 
feasible alternative 

There are a number of problems 
with this term. 

• With respect to the specific 
definition, the subsection 
discussing technological 
feasibility states that 
“current technological 
knowledge, equipment, 
materials and other 
resources available to the 
manufacturer are sufficient 
to develop and implement 
the alternative.”  It is 
important to make it clear 
that the “manufacturer” in 
this case could either be the 
regulated entity or the 
manufacturer of an 
alternative.  There may be 
cases in which the 
manufacturer of a priority 
product of concern does not 
have access to an 
alternative; for example, 
when an alternative is 
manufactured by another 
firm with a patent right on 
the alternative.   

• With respect to economic 
feasibility, the definition 
introduces the specific 
economic concept of rate of 
return which is not further 
defined.  In addition, the 
definition should not include 
an evaluative component as 
written it requires that the 
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rate of return be 
“comparable.”  The relative 
technical and economic 
feasibility of the priority 
Product and alternatives will 
be evaluated as part of the 
Product Function and 
Performance Analysis, and 
will be taken into account as 
part of the broader 
evaluation of all relevant 
factors set out in Section 
69305.3 (AA Evaluation and 
Comparison Process and 
Factors).   It should not be 
embedded in the definition 
as well as a threshold level.1

• Another threshold criterion 
is that the alternative has 
“no significant externalized 
cost imposed on consumers, 
public health, or the 
environment.”  This 
criterion should be removed 
as it will be dealt with under 
other factors in the 
evaluation.  See Section 
69305.3 (AA Evaluation and 
Comparison Process and 
Factors). 

 

83 Definition of trade secret This section adopts the broader 
definition in the Civil Code.  The 
statute contemplates the 
narrower definition (which for 
example would exclude 
products under a patent) found 
in Section 6254.7 of the 
Government Code. 

69301.5(b),(c)  Chemical and Product 
Information—DTSC to follow 
sequential steps 

This appears to be based upon 
H&S Code Section 58012, but 
goes beyond the requirements 

                                                           
1 We recognize that the requirement of a “comparable” rate of return may be appropriate for the limited purpose 
of the mandatory product ban of Section 69306.5, however that requirement should be expressly set out in that 
section only, as it is inappropriate to allow the rate of return to trump other relevant factors when engaging in the 
AA evaluation and in selecting regulatory responses in cases not covered by Section 69306.5. 
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of that section in terms of 
imposing constraints upon 
DTSC.  For example, nothing in 
the law requires DTSC to 
attempt to obtain data from 
sources requiring payments 
such as subscriptions.  Also, 
subsection (c) inappropriately 
limits the scope of information 
that DTSC can seek.  It should be 
modified to clarify that this list is 
non-exclusive. 

69306.4 (a)(2)(A) 6. End-of-Life Management 
Requirements 

The regulations should include 
substantially more specific 
provisions regarding the level 
and nature of the guarantee, 
and the process for 
demonstrating its sufficiency.  
Experience in other regulatory 
programs with financial 
guarantee mechanisms 
demonstrates the need for very 
specific direction and oversight 
if the mechanism is to be useful. 

69307.2  Request for Further Review by the 
Director 

If the Director of DTSC is to be 
provided the authority to 
overrule a Department decision 
then specific guidelines need to 
be developed to justify such 
action.  The guideline must be 
consistent with the other 
substantive requirements of the 
statute and regulations 
governing the performance of 
an AA and selection of a 
regulatory response.    In 
addition, the right to petition 
the Director should be granted 
to all stakeholders not just a 
responsible entity or 
manufacturer.   

 

 

 



 

 

 
December 3, 2010 

 
 
Via email: gcregs@dtsc.ca.gov 
 
Regulations Coordinator  
Department of Toxic Substances Control 
Regulations Section  
PO Box 806   
Sacramento, CA 95812-0806 
 
Re:   Department of Toxics Substances Control 
         Safer Consumer Products Alternatives – Proposed Regulations, R-2010-05  
         Text of Proposed Regulations – Post-Hearing Changes (November 2010) 
 
Regulations Coordinator, Department of Toxics Substances Control: 
 
California Health and Safety Code (HSC) 25253 (a) requires that the Department of 
Toxics Substances Control (the Department) adopt regulations that establish a process 
for evaluating chemicals of concern in consumer products, and their potential 
alternatives, to determine how best to limit exposure or to reduce the level of hazard 
posed by a chemical of concern. In addition, HSC Section 25254 established a Green 
Ribbon Science Panel (GRSP) to: 

 
(a) Advise the department and the council on scientific and technical matters in 
support of the goals of this article of significantly reducing adverse health and 
environmental impacts of chemicals used in commerce, as well as the overall 
costs of those impacts to the state’s society, by encouraging the redesign of 
consumer products, manufacturing processes, and approaches. 
(b) Assist the department in developing green chemistry and chemicals policy 
recommendations and implementation strategies and details, and ensure these 
recommendations are based on a strong scientific foundation. 
(d) Advise the department in the adoption of regulations required by this article. 

 
The limitation of the comment period to 15 days to address the drastic and fundamental 
changes in the revised regulations issued on November 15, 2010 is completely 
inadequate to provide appropriate input on the “strong scientific foundation” of the 
current proposed language. Large sections of the regulation encompassing topics 
around which much substantive discussion has occurred over the last two years within 
the GRSP and beyond have been completely eliminated and/or ignored. This raises the 
question as to the purpose of soliciting detailed expert input at considerable cost to the 
State and diminishes the value of the entire extensive stakeholder input process. 
 
Furthermore, the current regulations have been diluted to such an extent that they do 
not achieve the primary objectives of the legislation that initiated them. Not only has the 
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State spent substantial amounts of money to convene the GRSP and other stakeholder 
groups but it will continue to spend significant amounts of money to regulate these now 
toothless regulations. The return on investment is not justified when taking a holistic and 
life cycle costing view of the end product of these regulations. 
 
Since the current comment period is not adequate for detailed analysis, the comments 
below will focus on highlighting the major areas of concern that severely hinder the 
ability of the current draft regulations to meet the statutory requirement.  

 
 
a) The removal of Sections 69302.3, 69303.3, listing the factors for chemical 

and product prioritization, as well as the removal of Sections 69305.1 et seq 
wherein the details of an Alternatives Assessment process and criteria should 
be reconsidered. While we understand from the Partial Summary of Proposed 
Modifications that the intent of the Department is to consider factors outlined 
in these sections “to the extent pertinent and to the extent reliable data” are 
available, including the most comprehensive list of possible prioritization 
criteria in the regulations provided rich guidance for entities required to 
comply that no longer exists. We urge the Department at minimum to add 
language to the remaining text in Section 69305, Alternatives Assessment: 
Guidance Materials to ensure that all detailed criteria that might be utilized in 
an AA be captured in subsequent Departmental guidance documents if they 
are not returned to the regulatory language. 

 
b) The wholesale removal of Article 8, Section 69308, Accreditation and 

Qualification Requirements for Performance of Alternatives Assessment is 
deeply regrettable. The appropriate certification and verification of AA 
expertise is essential to the implementation of these regulations and the 
credibility of the results of the evaluative process.  

 
The Department does not have adequate capacity to perform and/or audit all 
the alternatives assessments that will be generated under these regulations. 
The Department must leverage its limited resources to ensure that sound AA 
reports are created; the most powerful and effective way to ensure this 
outcome is for the Department to establish and maintain a Third-Party 
Certification program as outlined under the previous draft of the regulations.  

 
In the implementation of the “trust but verify” principle, the mandate to “verify” 
is best served by credible, independent, third-party reviewers. Not only do 
these regulations as written allow off-ramps for product makers to not submit 
data, but they also do very little to make certain the data that is submitted is 
accurate or comprehensive enough for the people and businesses in 
California to make informed choices about the products they choose for 
themselves, their families and their customers. 

 
c) The addition of Section 60903.34 (c) (1) limiting the Department to only the 

three listed product categories until January 1, 2016 is completely 
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inappropriate. These regulations should outline the process and criteria by 
which priority product categories will be selected and include timelines by 
which the selection process will be completed. Any limitation on the 
Department beyond this process defeats the purpose of the regulation, which 
is to allow the Department the flexibility to take immediate action on the 
chemicals and products having the greatest adverse impact on the health and 
environment of California.  

 
d) The wholesale removal of Section 69301.1, Guiding Principles should be 

reconsidered. In the absence of detail of how an Alternatives Assessment 
(AA) should be performed, the Guiding Principles provided some minimal 
insight into DTSC’s overarching goals and direction until more detailed 
guidance is developed. 

 
e) Without a clear statement concerning Extended Producer Responsibility, 

there will continue to be no accountability for chemicals in consumer 
products. The people of California will continue to live in a state where they 
will be exposed to harmful chemicals in products and they will not have been 
sufficiently informed about the presence of these chemicals in the products to 
help them make informed choices about what products they decide to buy 
and use in their homes and businesses.  

 
f) Many of the methodological concerns around Chemical and Product 

Prioritization outlined in the Partial Summary of Proposed Modifications will 
be addressed by an AA Methodology development project currently being 
undertaken by one of us (Ann Blake) and colleagues at UCLA’s Sustainable 
Technology and Policy Program. All likely criteria to be considered in 
prioritization should be outlined in the regulations (see comment a), above), 
and an AA methodology should be developed and refined over time in order 
to be maximally flexible and effective in achieving the statutory goal of 
“significantly reducing adverse health and environmental impacts of 
chemicals used in commerce, as well as the overall costs of those impacts to 
the state’s society.”  

 
g) Section 69301.1(a)(12), (13), (16), (19) Nanomaterials, included in the scope 

of the previous Draft Regulations have been inexplicably removed. With the 
inclusion of nanomaterials in the original scope of the Safer Consumer 
Product Alternatives Regulations, DTSC and the state of California had the 
opportunity to address a critical emerging potential hazard to the state’s 
environment and population from the use of untested nanomaterials in a vast 
array of consumer products, including, significantly, the three product 
categories to which DTSC has limited itself until 2016. This is no longer 
possible, and no justification has been provided for the removal of this 
section. 
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h) De minimis: the collective comments from several members of the GRSP of 
July 15, 2010 stand on this point. While there may be no regulatory precedent 
for a restriction below 0.1%, the definition of de minimis set at 0.1% does not 
reflect growing scientific literature on the effects of low dose chemical 
exposures, aggregate sources of exposure, or the potential impacts of 
contaminants in consumer products. We reiterate that at the very minimum, 
de minimis should not  apply to classes of chemicals that are linked to 
adverse effects on human health and the environment at low levels, including, 
but not limited to, persistent, bioaccumulative, and toxic chemicals (PBTs), 
carcinogenic, mutagenic, or reproductive toxins (CMRs), and endocrine 
disrupting compounds.  

 
We strongly suggest to the Department that the current draft of the regulations be 
removed from consideration. The regulations as they stand do not establish an 
implementable process as required by the statute, nor do they promote or encourage 
green chemistry in the state of California. 
 
 
Ann Blake, Ph.D. 
Principal, Environmental & Public Health Consulting 
 
 
Roger McFadden 
Vice President, Senior Scientist 
Staples, Inc. 
 
 
 
Cc:  
 
Maziar Movassaghi  
Acting Director 
Department of Toxic Substances Control 
 
Odette Madriago 
Chief Deputy Director 
Department of Toxic Substances Control 
 
Jeff Wong 
Chief Scientist 
Department of Toxic Substances Control 
 
Trina Gonzalez 
Deputy Director for the Office of Pollution Prevention and Green Technology 
Department of Toxic Substances Control 
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Karl Palmer  
Pollution Prevention Performance Manager 
Department of Toxic Substances Control 
 
Kathy Barwick 
Office of Pollution Prevention and Green Technology 
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Comments on California Proposed Regulations R-2010-05  
[Safer Consumer Product Alternatives] 
Revised Regulatory Text - 15 day Comment Period  
 
Submitted by: Thomas A Lewandowski, Ph.D., DABT, Gradient, Seattle, WA, USA 
 
 
Page 8, line 31 
DTSC has deleted the controversial list of "icities" the long list of health and ecological 
effects that will be considered in identifying potential chemicals for listing. The list has been 
replaced with a more general list of hazards in revised Section 69302.34. This is a positive 
step in that it eliminates a detailed checklist of effects which, as many have noted, would be 
bound to include every chemical in existence.   However, it is a bit unclear why the 
definition of "adverse health effects" (page 8, line 31) includes "epigenetic toxicity" as an 
adverse health impact.  As mentioned previously by others, epigenetic effects do not 
represent toxicity per se but rather a mode of action which may or may not produce adverse 
effects.  For example, a chemical could alter DNA methylation at some dose but this is not 
proof of an adverse effect; it certainly fall far short of the level of certainty we have in well 
established endpoints such as carcinogenicity or developmental toxicity.   DTSC did 
remove endocrine disruption from the list, presumably for similar reasons.  
 
Page 16, line 24  
Not all hydrofluorocarbons will contribute to the greenhouse gas effect.  For example, new 
fluoroalkene refrigerants are specifically designed such that they break down prior to 
reaching the upper atmosphere.   Referencing the IPCC 4th Assessment report (2007) 
would be preferable. 
 
Page 45 and following 
Although under 69302.3 DTSC has substantially streamlined the criteria for chemical 
prioritization, it is still not clear how different criteria will be balanced in the prioritization 
process.   While we recognize DTSC's concern that flexibility will be needed because the 
situation with each chemical will be different, this position does little to provide transparency 
for one of the most critical parts of the regulation.  Some mathematical scoring or weighting 
system must be employed to avoid arbitrary and inconsistent decisions for different 
chemicals (presumably chemical prioritization will be conducted by different individuals).  
Such a system can still be designed to allow adjustments for unusual case-specific 
circumstances and will provide a framework for consistency and transparency.  In the 
accompanying regulatory commentary, DTSC argues that a system cannot be specified at 
this time because it will not involve pure science (pages 15 and 16).  Risk assessment (and 
that is what is being conducted here) is based on elements of science but the selection of 
those elements has its basis in policy.  Thus some risk assessment regulation specifies 
upper bound values be used for exposure parameters or that only certain pathways or 
receptors are to be considered.   The fact that policy decisions will have to be blended with 
science should not serve as a barrier for DTSC stating at this stage of the rule making how 
competing risks are to be considered.  This has been a fundamental issue in the regulation 
from day one and not addressing it at this time is a serious shortcoming. 
 
In the accompanying commentary, DTSC states that the method for evaluating and 
prioritizing effects will be made available for public comment when the initial draft list of 
chemicals is made available.  It might be preferable if the method (or at least some 
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indication of its general form) were made available as soon as possible.  DTSC has done 
an exemplary job in working with the concerned community on this regulation so far and it 
would be unfortunate to change that policy going forward. 
 
Page 40 and following 
DTSC has replaced the four earlier chemical lists (i.e., Chemicals under Consideration, 
Chemicals of Concern, Products Under Consideration and Priority Products) with just two 
lists (Chemicals of Concern, Priority Products).  This results in a simpler regulatory process.  
It also reduces the likelihood that chemicals and products under consideration will be 
stigmatized before their potential risks (i.e., owing to exposure) are fully assessed. 
 
Page 96 and following 
The whole section in the regulations dealing with certifying organizations or third parties 
who might conduct alternatives assessments has been deleted and no explanation has 
been provided in the accompanying DTSC commentary.  Does this mean that requirements 
for third party assessors or certifiers will be promulgated as part of a separate rule making?  
What is the time schedule for this rulemaking?  Why was this change made to the 
regulation?  Third party organizations may require substantial lead time to satisfy DTSC 
requirements in this regard and thus the Department should not delay in addressing this 
issue. 
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December 3, 2010 
 
Jeff Woled, Regulations Coordinator 
Regulations Section 
Department of Toxic Substances Control 
PO Box 806 
Sacramento, CA 95812-0806 
 
Subject: Comments to DTSC Safer Consumer Product Alternatives Regulations 
 
Dear Mr. Woled,  
 
The California Product Stewardship Council (CPSC) appreciates the opportunity to comment on the current 
revision of the regulations for safer consumer product alternatives. CPSC commends DTSC for addressing many 
of our previous comments in the last version of the draft regulations.   
 
Unfortunately, the current revisions in essence eliminate DTSC's ability to regulate products on the basis of cost 
to local governments for managing the waste generated at the end of use. Local governments currently shoulder 
an immense burden by managing products at their end of life. As currently written, DTSC can only regulate a 
chemical or product if they make formal findings that the use or disposal of that product has documented human 
health or environmental impacts. This makes the necessary findings very difficult to make as the negative impacts 
would have to be documented at the public’s expense. 
 
The second major problem with this version of the regulations is that for the first five years they will only deal 
with three categories of products - personal care, cleaning, and children’s products, completely ignoring the 
products already banned from disposal by DTSC after determining they are too toxic to go into engineered and 
monitored landfills. 
 
In our opinion, the current version of the regulations are a huge step backwards from the previous version, and 
allow DTSC to continue to ban products from landfill disposal without having any funding or plan for proper end 
of life management.  Since that is the situation that has created the local government financing crisis for 
hazardous waste, we believe it is better to oppose these regulations than to allow them to be adopted as written. 
 
We encourage DTSC to go back to the previous version of the regulations in regards to Extended Producer 
Responsibility.  Thank you for considering our views.   
 

Sincerely, 
 

 
 
Heidi Sanborn 
Executive Director 
 
Attachments:   Who is CPSC?    

CPSC Partners 
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Who is CPSC? 
 

Map of CPSC Associated Counties and Cities with EPR Resolutions  (8/5/10) 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

Local Government Agencies Participating in CPSC By Pledge or Resolution 

Counties: Board of Supervisors or Countywide Agency (32)  

• Alameda* 
• Amador* 
• Butte  
• Calaveras 
• Contra Costa 
• Del Norte* 
• Glenn 
• Humboldt 

• Kern* 
• Los Angeles 
• Madera 
• Marin* 
• Mariposa  
• Mendocino* 
• Monterey* 
• Napa 

• Nevada 
• Placer 
• Sacramento  
• San Bernardino  
• San Francisco  
• San Joaquin*  
• San Mateo  
• Santa Clara 

• Santa Cruz 
• Solano  
• Sonoma*  
• Tehama 
• Trinity 
• Tuolumne 
• Ventura 
• Yolo* 

* Countywide agency other than Board of Supervisors

1 California State Association of Counties (CSAC) or the  
  Regional Council of Rural Counties’ Environmental  
  Services Joint Powers Authority (ESJPA)  
 

Key to Map: 

    City has passed an EPR resolution 
    County has individually  
    passed an EPR resolution 

           County is a member of an association1 that has            
           passed an EPR resolution or policy statement,  
           but has not individually passed an EPR resolution 
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California Product Stewardship Council   
 

 

 
City & Town Councils (78) 
 
• Albany 
• Amador City 
• Arcata 
• Arvin 
• Belmont 
• Burbank 
• Calabasas 
• Chula Vista 
• Claremont  
• Corning 
• Cotati 
• Covina 
• Cupertino 
• David 
• Diamond Bar 
• Dixon 

 

• Dublin 
• El Cerrito 
• Elk Grove 
• Eureka 
• Folsom 
• Fort Bragg 
• Fortuna 
• Fresno 
• Glendale 
• Healdsburg 
• Hillsborough 
• Huntington Park 
• Indian Wells 
• Larkspur 
• La Puente 
• La Quinta 

 

• La Verne  
• Lemon Grove 
• Lincoln  
• Los Altos Hills  
• Los Angeles 
• Los Gatos 
• Millbrae 
• Monrovia 
• Monte Sereno 
• Morgan Hill 
• Mountain View 
• Napa 
• Nevada City 
• Oakland 
• Palm Desert 
• Palm Springs 

 

• Palo Alto 
• Paradise 
• Pasadena 
• Petaluma 
• Pittsburg 
• Rio Vista 
• Rohnert Park 
• Roseville 
• Sacramento 
• San Dimas 
• San Joaquin  
• San Jose 
• San Juan 

Capistrano 
• Santa Clara 
• Santa Cruz 

  

• Santa Monica 
• Sebastopol 
• Sierra Madre 
• Sonoma  
• Sunnyvale 
• Torrance 
• Union City 
• Vacaville  
• Vallejo 
• Vernon 
• Walnut Creek 
• West Hollywood 
• West 

Sacramento 
• Windsor 
• Winters 

 
Local Government Associations (30) 

 

• Association of Bay Area Governments 
(ABAG) 
 Bay Area Hazardous Waste Mgmt Facility 

Allocation Comm. 
 San Francisco Estuary Project  

• Bay Area Stormwater Management Agencies  
• California Council of Directors of 

Environmental Health (CCDEH)  
• California State Association of Counties 
• California Stormwater Quality Association 
• Central Contra Costa County Solid Waste 

Authority  
• Coachella Valley Assoiation of Governments 
• Contra Costa Clean Water Program 
• Delta Diablo Sanitation District 
• East Bay Municipal Utility District  
• Fresno Council of Governments 
• League of California Cities 
• Los Angeles County Integrated Waste 

Management Task Force 
• Mojave Desert and Mountain Recycling 

Authority 
• Rural Counties’ Environmental Services JPA 

(ESJPA) 

• Sacramento Business Environmental 
Resource Center 

• Sacramento County Dept. of Water 
Resources 

• Sacramento County Stormwater Quality 
Program 

• Sacramento Regional County Sanitation 
District 

• San Gabriel Valley Council of Governments 
• Santa Clara County Recycling and Waste 

Reduction Commission 
• Santa Clara Valley, CLEAN South Bay  
• South Bayside Waste Management Authority 
• Southern California Association of 

Governments 
• Solid Waste Association of North America 

(SWANA) 
• Tamalpais Community Services District 
• West Contra Costa Integrated Waste 

Management Authority 
• Western Placer Waste Management 

Authority 
• West Valley Clean Water (Campbell, Los 

Gatos, Monte Sereno, Saratoga 



 

 

 
CPSC Business Partners 

 

  
 

Platinum Partners 
 

• Recology 
• Republic Services  

 
 

Gold Partners  
  

• California Resource Recovery Association 
• Marin Sanitary Service 
• Product Policy Institute 

 
 

Silver Partners  
  

• Nortech Waste LLC 
• Peninsula Packaging Company 
• Waste Management Inc. 

 
 
Bronze Partners  
  

• Amador Disposal 
• Amazon Environmental, Inc. 
• Clean Harbors Environmental Services, Inc. 
• Ecology Action 
• Johnson’s Environmental Products 
• PSC Environmental Services 
• Visions Paint Recycling 
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California Product Stewardship Council      
 

 

 

           Green Partners  
 

• Business Waste Management 
• Curbside, Inc.  
• Edgar & Associates 
• Greenleaf Project Management 
• I2I Innovation To Industry 

• MKM Environmental 
• Sierra Club - Solano 
• SLV Recycling Redemption Centers  
• TDC Environmental 
• The Carpet Recyclers 

 

Supporters 

• A Green Plan 
• Abbey Flooring 
• Aces Waste Services 
• Ag Plastics & Innovations 
• Allied Waste, Daly City 
• Burbank Green Alliance 
• California Resource Connections Inc. 
• Capitol City Automotive, Inc. 
• Center for Environmental Health 
• Clean Water Action 
• Concord Disposal Service 
• CR&R Waste and Recycling Services 
• Discovery Bay Disposal Service 
• Ecology Center 
• EcoMom Alliance 
• Eco-Stream Sustainability Consulting  
• Environmental Alternatives Consulting 
• Environmental Defense Fund  
• Environmental Innovations 
• Executive Communications 
• General Environmental Management, Inc. 
• Gill’s Onions 
• Going Green Radio Program 
• Grassroots Recycling Network 
• Green Party of Los Angeles County 
• GreenWaste Recovery, Inc. 
• Hollinger & Associates, Inc. 
• Interagan Technology Group 
• Jason Grant Consulting 
• Kaiser Chemical Dependency 
• Keep California Beautiful 
• L2 Environmental 
• Leadership Institute for Ecology & the 

Economy 
• Long Beach Coalition for a Safe 

Environment 
• Main Street Moms 
• Mediaplanet 
• Mt. Diablo Recycling  
• Napa Recycling & Waste Services 
• NewLevel Group, LLC 
• North Bay Corporation/Redwood Empire 

Disposal 

• Northern Recycling & Waste Services 
• Oakley Disposal Service 
• Pacific Ag Commodities Corporation 
• Pacific Recycling Solutions 
• Pittsburg Disposal Service 
• Plastic Pollution Coalition 
• Reel Green Media 
• Remediation Earth 
• Rent-A-Green Box 
• Reusable Packaging Association 
• Reuse Alliance, California Chapter  
• ReUse Arizona 
• Reverse Logistics Association 
• Rick Mauck and Associates 
• Rinauro Consulting 
• Rio Vista Sanitation Service  
• S. Groner Associates (SGA) 
• San Diego Convention & Visitors Bureau 
• Sempiterno Solutions LLC 
• Sierra Club - Bay Area 
• Sierra Club - Canada 
• Sierra Club - Napa 
• Sierra Club - Zero Waste Committee 
• Sierra Cost Management 
• Silicon Valley Toxics Coalition  
• Special Waste Associates 
• State Agency Recycling Coordinator's 

Committee 
• Supply Brothers, Inc.  
• Sustainable Napa County 
• Sustainable San Rafael  
• Takayama Consulting 
• Teleosis Institute  
• TerraCycle 
• The Altum Group 
• The JBC Groups, LLC 
• The Watershed Project 
• Total Recycling Associates  
• Waste Management of Orange County 
• YCC International 
• Yuba Environmental Science Charter 

Academy 

9/17/10 



 
 
 
 
 
 
 
December 3, 2010  
 
 
 
Maziar Movassaghi  
Acting Director  
Department of Toxic Substances Control (DTSC)  
P.O. Box 806 MS 12A  
Sacramento, CA 95812-0806  
 
 RE: Safer Consumer Product Alternatives Regulations, November 2010 Revisions  
 
Dear Director Movassaghi: 
 
I write as a member of the Green Ribbon Science Panel who has participated in DTSC’s 
efforts to develop a set of regulations to implement AB 1879 and SB 509 for the past two 
years. I have appreciated the opportunity to provide DTSC with advice along with many 
other professionals, both on and off the Green Ribbon Science Panel, who have participated 
in this process.  
 
This is to express, first, my dismay that the Revised Regulations, which issued in November 
with a 15-day comment period, differ so profoundly from the Proposed Regulations issued on 
September 14. The Revised Regulations seem to reflect a completely different set of 
priorities than did the Proposed Regulations, and they do not represent a serious effort to 
implement the comprehensive chemicals policy reform intended by the Green Chemistry 
Initiative.  Without going into substantive detail here, let me just say that I share many of the 
concerns expressed in the Comments filed by CHANGE and other environmental NGO’s and 
in the Comments filed by the Center for Occupational and Environmental Health. I agree 
with their conclusion that the Revised Regulations would not significantly promote the 
development of safer chemicals in consumer products in California, and would impose very 
substantial burdens on DTSC while producing very little in the way of safer consumer 
products for the people of California.  I believe the Revised Regulations should be withdrawn 
and rethought. 
 
I also wish to express my dismay at how the expertise of the Green Ribbon Science Panel has 
been used, or rather not used, by DTSC in this case.  Virtually all of the members including 
myself have put significant time and effort into responding to regulatory proposals offered by 
DTSC, and have tried to assist DTSC in understanding the implications of the various ideas 
and proposals that have arisen during this regulatory development process.  But when it came 
to preparing the Revised Regulations, there was never any discussion by the Green  
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Ribbon Science Panel, not to mention the public, of many of its revisions, as least as far as I 
am aware.  In my view, for DTSC to propose such a dramatically different set of regulations, 
seemingly out of nowhere and at the last minute, with no input from the Green Ribbon 
Science Panel seriously undermines the work and value of the Panel. It simply is not a 
legitimate use of an expert panel to consult with it actively for two years, but then disregard it 
completely when what seems to be the real, near-final set of regulations is drafted. By 
handling the process this way, DTSC has ensured that the Revised Regulations are simply not 
a product of the input of the Green Ribbon Science Panel. 
 
I hope that DTSC will withdraw the revised regulations and put the process back on a track 
that involves consultation with both the public and the Green Ribbon Science Panel.  In this 
connection, I hope you will give some thought as to how the Panel should properly be 
consulted by DTSC, and request that you comment on this issue at the next meeting of the 
Panel.  
 
 
Very truly yours, 
 
/ss/ 
 
Joseph H. Guth, Ph.D., J.D. 
Member, Green Ribbon Science Panel 
Science & Environmental Health Network 
U.C. Berkeley Center for Green Chemistry 
 
cc: 
Odette Madriago, DTSC 
Jeff Wong, DTSC 
Regulations Coordinator, DTSC (gcregs@dtsc.ca.gov) 



 
 

December 3, 2010  (Transmitted via E-Mail) 
 
 
Mr. Jeff Woled, Regulations Coordinator 
Department of Toxic Substances Control 
P.O. Box 806 
Sacramento, CA 95812-0806 
 
 
Re:  Safer Consumer Product Alternatives  
        Proposed Regulations – Post-Hearing Changes, R-2010-05 
        November 16, 2010 
 
 
Dear Mr. Woled: 
 
On behalf of the Green Chemistry Alliance (―GCA‖), we respectfully submit the 
following comments relative to the Department of Toxics Substances Control‘s 
(DTSC or department) revisions to the proposed Safer Consumer Product 
Alternatives Regulation (―regulation‖) of November 16, 2010.  GCA 
acknowledges many of the post-hearing changes made by the department in 
an attempt to make the proposal more streamlined and workable.  Elimination 
of the troublesome Tier I Alternatives Assessment (which would have had a 
stifling effect on innovation), and the streamlining of the Tier II Alternatives 
Assessment process are two of the more notable improvements. 
 
Despite these and other changes, which are discussed in detail within the 
attached comments, many serious problems remain unresolved or merely 
deferred to a later time.  One of the largest continuing problems is a failure to 
more clearly enunciate the criteria and process for consistently and 
systematically identifying and prioritizing chemicals of concern and priority 
products.  Instead of a process, the regulations focus on three product 
categories for a five year period and after which time all restraint is lifted.  
 
In posting the 15-Day Notice and Comment Period regarding the post-hearing 
changes, DTSC writes, ―After January 1, 2016, there is no limitation or 
specification of the types of products that may be identified as priority 
products.  Even the initial restricted list of possible priority products captures 
tens of thousands of products.  After that, the possible category of priority 
products grows exponentially. 
 
The manufacturers and retailers of the broad spectrum of product categories 
in California‘s stream of commerce, take little comfort in having avoided 
selection in the initial round of the revised regulation.  Clearly, they will face a 
regulation in the 2016 and beyond subjecting them to a priority product 

Alliance of Automobile 
Manufacturers 

American Chemistry Council 

American Cleaning Institute 

American Forest & Paper 
Association 

California Chamber  
of Commerce 

California League of Food 
Processors 

California Manufacturers  
& Technology Association 

California Paint Council 

California Restaurant 
Association 

California Retailers 
Association 

Can Manufacturers Institute 

Chemical Industry Council of 
California 

Citizens for Fire Safety 
Institute 

Consumer Healthcare 
Products Association 

Consumer Specialty Products 
Association 

Grocery Manufacturers 
Association 

Industrial Environmental 
Association 

Metal Finishing Associations 
of Northern and Southern CA 

National Paint and Coatings 
Association 

Personal Care Products 
Council 

Plumbing Manufacturers 
Institute  

TechAmerica 

Toy Industry Association 

Western Plant Health 
Association 

Western States Petroleum 
Association 

             # # # 
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selection process which is for all intents and purposes undefined.  GCA has stated in its 
comments of November 1, 2010 that decision criteria and process must be clearly articulated.     
 
Additionally, confidential business information (CBI) must be protected if California is to take full 
advantage of the public health, environmental, and economic opportunities envisioned by the 
Governor‘s Green Chemistry Initiative.  For GCA members, CBI issues have been and continue 
to be major points of contention with the regulations.  While admittedly improved, fundamental 
problems still await resolution.   
 
These persistent ambiguities mean an innovator or manufacturer cannot determine whether a 
product under development today will in five year‘s time be subject to regulation or perhaps even 
prohibition by the DTSC.  Moreover, the innovator or manufacturer may not be able to sufficiently 
safeguard its confidential business information.  This lack of clarity cannot help but be a 
disincentive to the development of new technologies and products in California. 
 
California‘s embrace of green chemistry is a visionary step that carries the potential to deliver real 
benefits to consumers and our state.  It is too important an idea to receive anything less than the 
best effort that all involved parties can offer.  For our part, the Green Chemistry Alliance will 
remain focused on participating in the process of establishing a sound, science-based system 
that will benefit consumers and inspire innovation and investment.   

For further information or questions regarding the Green Chemistry Alliance, its members, or the 
attached comments contact John Ulrich (916) 989-9692 or Dawn Koepke (916) 930-1993.  You 
may also visit the Green Chemistry Alliance website at www.greenchemistryalliance.org. Thank 
you! 
 
 
 
Sincerely, 
 
 
 
John Ulrich       Dawn Sanders Koepke  
Co-Chair       Co-Chair  
Chemical Industry Council of California   McHugh & Associates 
 
 
CC: The Honorable Linda Adams, Secretary, CalEPA  

Cindy Tuck, Undersecretary, CalEPA  
Patty Zwarts, Deputy Secretary, CalEPA  
Scott Reid, Cabinet Secretary, Office of the Governor  
John Moffatt, Legislative Affairs, Office of the Governor  
Maziar Movassaghi, Acting Director, DTSC  
Jeff Wong, Chief Scientist, DTSC 
Odette Madriago, Chief Deputy, DTSC 
Hank Dempsey, Special Advisor, DTSC 

 

http://www.greenchemistryalliance.org/


 

Green Chemistry Alliance Signatories 
 
 

Alliance of Automobile Manufacturers  
American Apparel & Footwear Association  
American Chemistry Council  
American Cleaning Institute 
American Coatings Association  
American Forest & Paper Association  
Amway  
Association of Home Appliance Manufacturers  
Association of International Automobile Manufacturers 
Automotive Aftermarket Industry Association (AAIA)  
BASF  
The Boeing Company  
California Aerospace Technology Association 
California Automotive Wholesalers‘ Association (CAWA)   
California Chamber Commerce  
California Healthcare Institute  
California League of Food Processors  
California Manufacturers & Technology Assoc  
California New Car Dealers Association  
California Paint Council  
California Restaurant Association  
Can Manufacturers Institute  
Chemical Industry Council of California  
Chevron  
Citizens for Fire Safety Institute  
Consumer Healthcare Products Association  
Consumer Specialty Products Association  
Dart Container Corporation  
Defoamer Industry Trade Association  
Del Monte  
DuPont  
Ecolab  
Ellis Paint  
EPS Molders Association 
ExxonMobil 
Fashion Accessories Shippers Assoc  
Florida Chemical Company, Inc 
Goodrich Corporation  
Grocery Manufacturers Association  
Honeywell  
Independent Lubricant Manufacturers Association  

Industrial Environmental Association  
IFRA North America 
Information Technology Industry Council  
International Sleep Products Association  
Johnson & Johnson  
Kern Oil & Refining Company  
Koch Companies Public Sector  
Metal Finishing Associations of Northern & Southern 
California  
National Aerosol Association  
National Electrical Manufacturers Association 
National Shooting Sports Foundation (NSSF) 
Natural Products Association 
Northrop Grumman  
OPI Products Inc.  
Personal Care Products Council  
Phoenix Brands  
Plumbing Manufacturers Institute  
Procter & Gamble  
Reckitt Benckiser 
Rio Tinto 
Rubber Manufacturers Association 
SABIC Innovative Plastics 
Scott‘s Miracle-Gro Company 
Silicones Environmental Health and Safety Council 
Smith & Vandiver 
Solar Turbines  
Sporting Arms and Ammunition Manufacturer‘s 
Institute (SAAMI) 
Synthetic Amorphous Silica & Silicate Industry Assoc. 
TechAmerica 
The Clorox Company 
The Dow Chemical Company 
Toy Industry Association  
Travel Goods Association  
United Technologies  
Western Growers  
Western Plant Health Association  
Western States Petroleum Association  
Western Wood Preservers Institute 

 
 
 
 
 
 

# # #  
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Guide to GCA Comments 
regarding 

Revisions to the Proposed Safer Consumer Product Alternative 
Regulations 

(R-2010-05; November 16, 2010) 
 
 
ARTICLE 1 – GENERAL 
 
Section 69301 - Purpose and Applicability 
 
Section 69301.1 – Definitions 
 
Section 69301.3 - Duty to Comply and Consequences of Noncompliance 
 
Section 69301.4 – Information Submission and Retention Requirements  
 
Section 69301.5 – Chemical and Product Information 
 

Chemical Ingredient Information 
 

Market Information 
 
 
 
ARTICLE 2 – CHEMICAL PRIORITIZATION PROCESS 
 
Section 69302.2 - Chemicals of Concern Prioritization 
 
Section 69302.3 - Chemicals of Concern Prioritization 
 
 
 
ARTICLE 2 & 3 - CHEMICAL & PRODUCT PRIORITIZATION PROCESSES 
General Comments 
 
Elimination of Chemicals Under Consideration and Products Under Consideration 
 
Science Based Decisions for Chemicals of Concern and Priority Products. 
 
 
 
ARTICLE 3 – PRODUCT PRIORITIZATION PROCESS 
 
Section 69303.2 – Product Lists 
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Section 69303.3 - Priority Products Prioritization 
 
 
 
ARTICLE 5 – ALTERNATIVES ASSESSMENTS 
 
Former Section 69305.1 Alternatives Assessment Notification & Tier 1 AA Reports 
 
Section 69305.1 – Alternatives Assessments: General Provisions 
 
Section 69305.2 – Alternatives Assessment Work Plan 
 
Section 69305.3 – Evaluation and Comparison Process and Factors 
 
Section 69305.4 – Alternatives Assessment Reports 
 
 
 
ARTICLE 6 – REGULATORY RESPONSES 
 
Section 69306.2 – No Regulatory Response Required 
 
Section 69306.4 – End of Life Management Requirements 
 
Section 69306.5 – Product Sales Prohibition 
 
Section 69306.7 – Exemption from Regulatory Response Requirements 
 
 
 
ARTICLE 7 – DISPUTE RESOLUTION PROCESSES 
 
Section 69307. 1 Informal Dispute Resolution Process 
 
 
 
ARTICLE 8 – AUDITS 
 
Previously Section 69308 
 
 
 
ARTICLE 9 – CONFIDENTIALITY OF INFORMATION  
 
Section 69309.1: Assertion of a Claim of Confidential Information 
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Section 69309.1 - Support of a Claim of Trade Secret Protection 
 
Time to Respond 
 
Justification Factors 
 
Substantiating Information 

 
 
 
The following are included by reference from the November 1, 2010 Comments 
 
EXHIBITS 

 
1)  GCA Regulatory Proposal – June 24, 2009 

 
2) GCA Straw 2 Comment Letter – November 9, 2009 

 
3) GCA ―Goal Post‖ Letter – May 27, 2010 

 
4) GCA Draft Regulation Comment Letter – July 22, 2010 

 
5) GCA OEHHA Pre-Draft Hazard Trait Regulation Comment Letter –  

 September 13, 2010 
 

6) GCA letter to CA Environmental Policy Council (EPC) – November 26, 2010 
 
7)  GCA Safer Consumer Product Alternative Regulation Comment Letter – 

November 1, 2010 
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ARTICLE 1 – GENERAL 
 
Section 69301 - Purpose and Applicability 
 
Subdivision (b)(4)(A) - As modified in the revised regulations, appropriately focuses the 
applicability of the regulations on intentional ingredients in consumer products. 
 
 
Subdivision (b)(4)(B) - This paragraph, added in the revised regulations, results in continued 
significant limitations on intentionally added chemicals.  In particular, it excludes from the 
unintentionally added portion of the regulation chemicals, chemical ingredients, chemicals in 
recycled feed stock, or a component or processing agent unless there is a lack of awareness of 
the presence of the chemical after taking reasonably feasible steps.   
 
Additionally, this provision creates ambiguity as to what is required in ―taking reasonably 
feasible steps to obtain knowledge of the chemical.‖ Components of assembled products, like 
formulated products, may contain both intentional and unintentional ingredients.   
 
From a public policy perspective, this will have the unintended consequence of discouraging the 
use of recycled feedstock because of the uncertainty about what might be present.  Until 
Chemicals of Concern are removed from primary uses, they have the potential to remain in 
recycled feedstock.  The current iteration of the rule imposes a disproportionate burden on 
those who use recycled feedstock.  To the extent that the regulation achieves its purposes of 
encouraging manufacturers to consider alternatives, it builds a disincentive to recycle into the 
regulations, which seems shortsighted at best.  GCA opposes these changes and recommends 
that the recycled feedstock and component exclusions be dropped. 
 
 
Subdivision (b)(5) – This subdivision is new to the revised regulation.  It provides that this 
chapter does not apply to a chemical or consumer product subject to regulation by one or more 
federal or other California state regulatory programs or international trade agreements, if the 
other regulatory program addresses ―the same public health and environmental threats and 
exposure pathways that would otherwise be the basis for the chemical being listed as a 
Chemical of Concern or the basis for the product being listed as a Priority Product.‖ 
 
GCA, to the extent that it understands the impact of this provision, supports the revision and the 
re-articulation of the effect of a chemical or product being subject to other regulatory programs.  
The language in subdivision (b)(5) refers to ―the same public health and environmental threats.‖  
Section 69302.3 of these regulations pertaining to chemicals of concern prioritization refers to 
public health and environmental threats.  Specifically, subdivision (a)(1)(A) through (F) refers to 
the ―relative degree of threat posed by each chemical to public health or the environment.  The 
threats listed are physical chemical hazards, adverse public health impacts, adverse ecological 
impacts, adverse air quality impacts, adverse water quality impacts, and adverse soil quality 
impacts.‖  GCA assumes, and asks the department to confirm, that the ―public health and 
environmental threats‖ provision in subdivision (b)(5) of section 69301 are the six threats 
described in section 69302.3 and listed above in these comments.  If so, the provision in 
subdivision (b)(5) of section 69301 would appear to be consistent with the statutory provisions 
contained in Health and Safety Code section 25257.1. 
 
GCA also suggests that the reference to ―international trade agreements ratified by the United 
States Senate‖ is overly limiting.  Where international laws are sufficient to address the potential 
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concerns and California residents are benefiting from manufacturer compliance with those 
international laws, California‘s Proposed Regulation should not duplicate those existing 
requirements.   We suggest adding after ―international trade agreements ratified by the United 
States Senate,‖ a reference to ―other international laws.‖  
 
 
Subdivision (b)(6)(A) – The revision to add ―reasonably foreseeable exposure‖ (in Section 
69301 (b)(6)(A)) is a significant improvement to these regulations that will provide an essential 
criterion for evaluating situations where there is insufficient exposure to a chemical of concern to 
pose a threat.  This criterion builds on federal regulations that rely on the concept of a 
―reasonable and foreseeable‖ criterion to evaluate whether or not a product will expose a 
consumer to a chemical at levels that will cause harm.  Thus, it is essential that DTSC maintain 
this reference to this criterion to provide a protective, yet  reasonable standard in the 
Regulations for determining exposure pathways.  This criterion acknowledges the ―real-world‖ 
planning, design, and control that responsible companies must undertake to prevent exposure 
to a chemical and the ―real-world‖ use patterns of products.   
  
However, the GCA is adamantly opposed to the inclusion of the concepts of ―misuses and 
abuses‖ and ―improper end-of-life management of the product‖.  The U.S. Environmental 
Protection Agency (EPA) has embraced this approach of using "reasonable and foreseeable" in 
the agency's waste management requirements for small and large quantity handlers of universal 
waste pesticides.  See 40 CFR 273.13(b), and 40 CFR 273.33(b).  The Federal Hazardous 
Substances Act also requires that certain hazardous household products bear cautionary 
labeling to alert consumers tot he potential hazards that those products present.  These labels 
are required when a product may cause "substantial personal injury or substantial illness during 
or as a proximate result of any customary or reasonable foreseeable handling or use, including 
reasonable foreseeable ingestion by children."   Emphasis added, see, definition of "hazardous 
substance",  15 USC Section 1261(f)(1)(A).   
  
Regulations incorporating "reasonable and foreseeable" do not suggest that a manufacturer of a 
consumer product can foresee every hypothetical misuse, abuse, or improper use and 
management of the product.  These concepts are not supported by existing regulatory schemes 
and threaten to negate the real-world planning for exposure control that this section should 
address.  Beyond product design to prevent concerns, label warnings, together with instructions 
for use and disposal are directly aimed at assuring safety of use and disposal.  To include this 
language could suggest that any ―unreasonable‖ use of a product as grounds for exposure.  
This situation would undermine Federal uniformity and necessary understanding of relevant 
exposures that would be actionable under this regulation.   
  
GCA Recommends that section 69301 (b)(6)(A) be amended as follows:  

―A determination pursuant to this subparagraph shall be based upon an 
evaluation of reasonably foreseeable uses, misuses and abuses of the product, 
and reasonably foreseeable proper and improper end-of-life management of the 
product.” 

 
 
Subdivision (b)(6)(B) - This paragraph requires a person requesting DTSC to make a 
determination about exposure to prove by clear and convincing evidence that no exposure 
posing a threat is reasonably foreseeable.  The standard of proof for purposes of Sections 
69301(b)(6)(B) and 69306.6(b)(6) should not be artificially elevated.  These sections now 
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require a showing by ―clear and convincing evidence‖ and in the case of Section 69301 ―to the 
department‘s satisfaction‖.  There is no basis in the authorizing statutes for such a disparity in 
standards.  Indeed, without any empirical basis for such an assessment, establishing such a 
dichotomy is inherently arbitrary and a violation of the California Administrative Procedure Act.  
These enhanced standards should be excised.  These decisions relate to hazard, exposure and 
product safety and in the toxicology arena ―weight of evidence‖ is the standard applied to such 
decisions. If a standard is necessary for this section, GCA recommends ―weight of evidence.‖ 
These decisions relate to hazard, exposure and product safety.  In the toxicology arena ―weight 
of evidence based on valid scientific information‖ is the standard applied to such decisions.  
GCA recommends the phrasing ―weight of evidence based on valid scientific information‖ if a 
standard is necessary for this section. 
 
 
Section 69301.1 – Definitions 
 
Subdivision (a) (4-8, 35, 59, 60, and 86) - Adverse impacts and chemical properties are 
defined for air quality, ecological, public health, soil quality, water quality, environmental fate 
properties, physical hazards and Waste/end-of-life.  In general, taken together with the 
elimination of the 4-5 pages of OEHHA hazard traits, this is an improvement as many of the 
factors mentioned are traditional endpoints addressed in state, federal and international 
chemical programs.  However, there are a number of concerns in these definitions.   
 

 First, some factors are scientific frontier issues (e.g.; epigenetic toxicity), which are not 
settled science and do not belong in these regulations.  In his peer-review, William 
Farland suggests that ―epigenetics‖ is a valid endpoint as long as it is toxicity-related.  
However, this makes the implicit assumption that we know which ―epigenetic‖ changes 
are implicated in the etiology of disease and that is not yet the case.  Moreover, the type 
of information that would satisfy consideration of epigenetics is completely unclear. In 
addition, the term ―organ, tissue or cellular toxicity not otherwise described‖ is 
ambiguous and could describe an enormous universe of endpoints.  GCA recommends 
these terms be removed from the current definition of adverse health impacts, or that 
these terms are more appropriately defined with agreement from multiple stakeholder 
groups. 

 
 Second is measurement capability—many factors have federal and/or internationally 

accepted guideline methodologies (e.g. acute toxicity, carcinogenicity), but many do not 
(e.g. loss of biodiversity, population loss, direct or indirect vegetation contamination). For 
the many that do not have validated protocols, it will be difficult if not impossible to 
address those items in DTSC Priority Setting or in Alternative Assessment other than 
with a ―no known impact‖ statement.  Factors within the impact and property definitions 
that do not have scientifically accepted and validated measurement protocols should be 
removed. 

 
 Third, some studies are regularly completed to characterize a chemical‘s hazard traits, 

(e.g. acute aquatic toxicity, biodegradation), but others are done only when a concern is 
triggered by concerns identified in lower tier studies (e.g. acute/chronic avian toxicity, 
reproductive toxicity, bioaccumulation).  The listing of all factors that can be measured 
by accepted and validated protocols must in no way imply that the regulated community 
should conduct such protocols.  Such an approach would be wasteful of resources.  In 
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cases where unavailable information is of interest, tier-based testing and other 
scientifically sound concepts should be employed. 

 
 Fourth, the adverse water quality impact includes four (4) specific regulatory lists of 

chemicals as one of the criteria, with no threshold levels.  These four (4) lists are not 
appropriate in the definition of adverse water quality impacts and should be removed 
from the revision. 

 
 The overriding concern with these adverse impact and chemical property definitions is 

that there are no threshold levels to provide a context for what is of concern.  All 
chemicals including water have a toxic impact at some level.  The absence of thresholds 
in the regulations suggests that every substance could be a priority Chemical of Concern 
because it has some impact, no matter how small or large.  The definitions should 
clearly state that the adverse impact occurs when a threshold is exceeded.  However, 
that necessitates thresholds being included in the definition. For the purposes of these 
definitions, those thresholds may need to be quantified on a case-by-case basis (i.e. 
―Adverse air quality impacts‖ means air emissions of any of the air contaminants listed 
below in quantities that result in an unreasonable public health risk:…‖   

 
 
Subdivision (a) (10) Bioaccumulation - This definition is unchanged and as such, is 
scientifically inadequate. In GCA‘s November 1, 2010 comments, we noted that the proposed 
definition for bioaccumulation was inconsistent with nationally and internationally accepted 
definitions.  Terrence Collins and other peer reviewers commented on this issue.  It‘s not clear 
why such an important chemical property, with a long history of federal and international 
standard setting and chemical control actions should be defined with a California-unique 
approach. This will disconnect the state from the capability to use any existing data or scientific 
approaches and slow Green Chemistry progress as the department attempts to translate all of 
the extensive information, learnings, and actions from global programs into a California-unique 
approach.  DTSC has repeatedly failed to justify choosing to adopt a novel definition despite 
multiple calls from GCA not to do so.  GCA reiterates the recommendation that the 
bioaccumulation definition be changed to be consistent with definitions in the following:   
 
EPA policy statement entitled ―Category for Persistent, Bioaccumulative and Toxic New 
Chemical Substances (64 Fed. Reg. 60194; Nov. 4, 1999) 
 
Stockholm Convention on Persistent Organic Pollutants http://chm.pops.int/default.aspx 
 
 
Subdivision (a) (11) Carcinogen or reproductive toxin – The definition references toxin. This 
should be revised to read ―…toxicants‖ as a toxin refers to poisonous substance that is 
produced by living cells or organisms (i.e. protein) and is capable of causing disease when 
introduced into the body tissues. 
 
 
Subdivision (a) (11) (F) – GCA accepts the inclusion of the list of chemicals within Annex VI of 
Regulation (EC) No. 1272/2008 of the European 23 Parliament and the Council.  It is the 
understanding of GCA that this definition specifically covers the list of hazardous substances for 
which harmonized classification and labeling have been established at Community level. This 
would consist of Table 3.1 from Annex VI where the classification and labeling are based on the 
criteria in Annex I to this Regulation, and Table 3.2 where classification and labeling are based 

http://chm.pops.int/default.aspx
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on the criteria in Annex VI to Directive 67/548/EEC. GCA asks the department to confirm this 
understanding. 
 
Subdivision (a)(12) Chemical – This definition has been altered to remove nanomaterials from 
the definition of ―chemical.‖  GCA supports this change and presents additional comment under 
the heading Subdivision (a)(50)A through (D).  This revision to the definition of ―chemical,‖ 
however, is still defective in as much as it continues to include both chemical substances and 
chemicals mixtures.  GCA reiterates its earlier comment that we disagree with this approach. 
[see GCA’s November 1st comment letter, incorporated by reference]  GCA is also concerned 
with new language in the definition of ―chemical,‖ which combines both chemical substance and 
chemical mixture, is unclear to manufacturers and is not aligned with TSCA.  We recommend 
that chemical be defined the same as chemical substance. 
 
 
Subdivision (a)(16) and (19) Chemical Substance and Chemical Mixture – While these 
definitions conformed to the federal definitions in TSCA, they do not include the FDA exemption 
language.   
 
Specific to the definition ―chemical mixture,‖ it is overly confusing and should instead be 
consistent with the Toxic Substance Control Act (TSCA) definition of chemical mixture.  See, 40 
CFR 710.2(q).  To that end, GCA recommends defining ‗chemical mixture‘ as ―any combination 
of two or more chemical substances if the combination does not occur in nature and is not, in 
whole or in part, the result of a chemical reaction.‖  
 
 
Subdivision (a)(20) children’s products – The 15-Day Changes Proposal now include a 
definition of ―children‘s products‖ as those intended primarily for children 12 years or younger. 
This definition is divergent from the U.S. Consumer Product Safety Commission‘s definition of 
these products; as used under the Consumer Product Safety Improvement Act (CPSIA).  The 
GCA urges DTSC to make the definition of ―children‘s products‖ consistent with the U.S. CPSC.1 
 
 
Subdivision (a)(22)(B)2 Consumer Product (exclusions) – This paragraph excludes from the 
definition of a consumer product a chemical that meets the definition of a consumer product, but 
that is not packaged and placed into the stream of commerce in California as an individual 
chemical.  This articulation presumably of an intermediate is too vague and requires clarity.  
GCA‘s concern regarding whether selling a chemical in barrels or in a train car falls within the 
exclusions from the definition of a consumer product.  GCA recommends the subdivision 
(a)(22)(B)2 be amended to read, ―…A chemical that meets the definition of a ‗consumer 
product‘‘, as defined in Health and Safety Code 25251, but that is not packaged for sale at retail, 
and placed into the stream of commerce in California, as an individual chemical.‖ 

 
 
Subdivision (a)(25) De Minimis Exemption Notification – While GCA believes the De 
Minimis Exemption being changed to a ―notification‖ versus the previously proposed ―request‖ is 
an improvement, GCA still finds the provision troublesome and believes it should be eliminated.  
Please refer to detailed comments under section 69303.2(d)(3).  
 

                                                        

1 U.S. Consumer Product Safety Commission, http://www.cpsc.gov/about/cpsia/faq/children.html  

http://www.cpsc.gov/about/cpsia/faq/children.html
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Subdivision (a)(26) De Minimis Level – GCA appreciates the changes made to the de minimis 
level definition and the acknowledgment that exempting products containing chemicals of 
concern below a de minimis threshold assists with focusing resources on those products that 
may pose the greatest risk. However, GCA makes the following recommendation for clarifying 
the remaining sections related to de minimis and further streamlining the process.  
 
GCA supports the change in the 15-Day Revisions to set the default De Minimis at 0.1%, 
harmonizing with national and international practices and acknowledging that exempting 
products containing chemicals of concern below a de minimis threshold assists with focusing 
resources on those products that may pose the greatest risk.   
  
However, GCA believes that the alternative de minimis level at §69301.1(a)(26)(B), applying 
hazardous waste regulatory thresholds, is unnecessary and should be eliminated from the 
regulation.   
  
The 15-day Notice states ―This change [application of hazardous waste regulatory threshold] is 
necessary so that there is no inadvertent conflict between the hazardous waste requirements 
and these regulations as they may apply to the same product, particularly at the end of the 
useful life of a product.‖   
  
GCA is of the opinion that there is no conflict between the regulations—if a product fails the test, 
it would still be hazardous waste regardless of whether it meets or exceeds the 0.1% de minimis 
threshold.  Further, the application of the hazardous waste regulation thresholds pertains to the 
end of a product‘s useful life and its waste management status.  It does not pertain to a 
product‘s impact on public health and the environment during its useful life.  Finally, the 
threshold is based on a measurement of leachate from the product, which has no correlation 
with the measurement of concentration in product.  As such, it is unnecessary, scientifically 
unsound and should be removed. 
 
 
Subdivision (29) Economic Impact Analysis – For clarity, the definition should refer to the 
impacts in definition (30) rather than 69305.3(f) since that section refers back to definition (30) 
economic impacts. GCA also suggests below a change to the definition of (30) economic 
impacts.   
 
 
Subdivision (30) Economic Impacts – This definition is duplicative because (B) and (C) are 
the results of the evaluation of (D) – (I).  Jobs or businesses in subsection (A) is confusing as it 
appears that this is meant to be labor costs, but may be interpreted to be the impact on the 
supply chain from selecting different alternative suppliers.  Asking a company to evaluate the 
impact to jobs or businesses throughout the supply chain is unnecessary and causes an 
intrusion into the marketplace.  GCA‘s concerns are heightened given the use of the definition in 
Section 69305.3.  Specifically, the economic impact definition may be interpreted by some to be 
an exhaustive list, but that is not the case.  Responsible entities should not be limited to the 
factors identified in (30) as the only economic impacts that would be relevant to consider.  We 
suggest that economic impacts should be defined as ―those costs of bringing the new chemical 
alternative into the marketplace, removing the existing Chemical of Concern from production, 
and use of the alternative in the manufacture of the Priority Product.‖  Although not an 
exhaustive list, some of the factors that would be included in such an evaluation are capital 
investments, freight, labor, chemical costs, maintenance, packaging, waste disposal, and 
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others.   GCA also notes that much of this information will need to be protected from disclosure 
and should be carefully considered by DTSC. 
 
Subdivision (a)(31) Economic Interest – The standard of a two thousand dollar interest is 
unreasonably low and may well have been adopted many years ago.  Further, the standard set 
forth in Section 18703.1 of Title 2 of the California Code of Regulations is intended for 
application to the interests of government officials, those who have a fiduciary duty to the 
citizens of the State.  Thus there is an increased sensitivity to even the appearance of conflict. 
That‘s not the case here.  DTSC only needs to assure that an assessor does not have a 
material economic interest in any particular result and apply a threshold that someone could 
reasonably be expected to identify in this age of complex investment instruments.  GCA 
recommends subdivision (a)(31)(A) be revised to read ―…Has a direct or indirect investment or 
controlling interest worth two thousand ($2,000) twenty-five thousand ($25,000) or more in the 
responsible entity…‖ 
 
 
Subdivision (a)(41) Functionally Equivalent – The definition for functionally equivalent 
performance standard is changed to ―meets or exceeds‖ the intended performance of the 
original.  GCA supports this change. 
 
 
Subdivision (a)(44)(A) Hazard Trait – This defines the source lists for potential chemicals of 
concern until OEHHA promulgates its initial list of hazard traits.  Three sources have been 
added in paragraphs d-f. These reference EPA‘s Action Plan chemicals, along with chemicals 
listed in the Clean Water Act (CWA) sections 303(c) and 303(d).  By definition, the chemical in 
all three of these source lists are regulated by federal agencies and should not be included in 
the definition of ―hazard trait.‖  On the Action Plans, EPA has published extensive plans for 
regulation under multiple provisions in TSCA.  Including EPA Action Plans is an obvious case of 
regulatory duplication. 
 
Further, reference to 303(d) ―chemicals‖ is disjointed and inappropriate.  In general, the CWA 
regulates ―pollutants‖ – not chemicals.  There are many 303(d)-listed pollutants that are NOT 
chemicals – e.g. sediment, nutrients, temperature, and even trash, which illustrates that this list 
is completely inappropriate for making it synonymous with ―hazard trait‖.    
 
Beyond that, these additions seem to be at odds with the fundamental approach toward defining 
chemicals of concern based upon consideration of hazard traits.  As noted, the Office of 
Environmental Health Hazard Assessment is to provide a list of hazard traits, against which 
chemicals are to be assessed to determine whether they merit evaluation for possible 
designation as ―Chemicals of Concern.‖  These 3 additions are inappropriate in that they do not 
add or reference hazard traits; they are simply lists of chemicals.  To the extent these chemicals 
do, indeed, possess hazard traits of concern, they would already be considered in the process.  
To the extent this is documented as the rationale for inclusion on these lists, the referencing of 
the lists is superfluous and confusing.  However, where the traits of concern to California have 
not been documented for chemicals on these lists, their inclusion is inappropriate. We 
recommend these three paragraphs be deleted from the proposed regulation. 
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Subparagraph (a)(44)(A)2: 
 
Item 2.a., The definition references carcinogen or reproductive toxin.  This should be revised to 
toxicant as a toxin only refers to a poisonous substance that is produced by living cells or 
organisms (i.e. protein). 
Item 2.c., it should be made clear that the hazard trait is persistence, bioaccumulation and 
toxicity in combination. 
Item 2.d., it should be made clear that the hazard trait is toxicity by virtue of the listing. 
Item 2.e, the particular hazard trait that is the basis of the listing, likely toxicity, should be 
clarified.   
Item 2.f., listing of chemicals as part of the USEPA Existing Chemical Action Plan is not a 
hazard trait, per se.  It may be appropriate to consider the hazards associated with a particular 
chemical or group of chemicals which were the basis for the Plan.  However, the department 
would need to evaluate the Plans and articulate which hazards are appropriate for designation 
as a hazard trait.  This seems contradictory to the purpose of this provision and would 
necessitate establishment of a new listing program by the department.  As such, this paragraph 
should be removed. 
 
 
Subdivision (a)(45) Household Cleaning Products – GCA believes the definition of 
Household Cleaning Products is less an actual definition and more a listing of product 
categories which appear to come from the California Air Resources Board‘s (CARB) program on 
volatile organic compounds (VOCs) in consumer products.  Many of these ―cleaning products‖ 
are not, in fact, cleaning products (e.g., fabric softener, floor polish) and some are specifically 
exempted from the regulations (disinfectants).  
 
We recommend that this definition be changed to be composed of two parts.  First, ―household 
product‖ should be defined such that the definition is synonymous with regulations under the Fair 
Packaging and Labeling Act for a consumer commodity[1].  Second, to the extent that the 
department wants to narrow the universe of household products considered, it should list those 
particular product categories in Section 69303.3(c)(1) using existing definitions, such as those 
which already exist under the CARB VOCs in consumer product regulations (17 CCR § 94500-
94575).  Alternatively, in 2008 the American Cleaning Institute, the Consumer Specialty Product 
Association and the Canadian Consumer Specialty Product Association developed an ingredient 
communication initiative  (http://www.cleaninginstitute.org/sustainability/ingredient_communication_initiative.aspx) as a 

                                                        

2 16 CFR 500.2(c) ―The term consumer commodity or commodity means any article, product, or commodity of any kind or class 
which is customarily produced or distributed for sale through retail sales agencies or instrumentalities for consumption by 
individuals, or use by individuals for purposes of personal care or in the performance of services ordinarily rendered within the 
household, and which usually is consumed or expended in the course of such consumption or use. For purposes of the regulations 
in this part the term consumer commodity does not include any food, drug, device or cosmetic as defined by section 201 of the 
Federal Food, Drug, and Cosmetic Act (21 U.S.C. 321); any meat or meat product, poultry or poultry product, or tobacco or tobacco 
product; any commodity subject to packaging or labeling requirements imposed by the Administrator of the Environmental Protection 
Agency pursuant to the Federal Insecticide, Fungicide, and Rodenticide Act (7 U.S.C. 136 et seq.); any commodity subject to the 
provisions of the eighth paragraph under the heading "Bureau of Animal Industry" of the Virus-Serum-Toxin Act (21 U.S.C. 151-
157); any beverage subject to or complying with packaging or labeling requirements imposed under the Federal Alcohol 
Administration Act (27 U.S.C. 201 et seq.); any commodity subject to the provisions of the Federal Seed Act (7 U.S.C. 1551-
1610).‖157); any beverage subject to or complying with packaging or labeling requirements imposed under the Federal Alcohol 
Administration Act (27 U.S.C. 201 et seq.); any commodity subject to the provisions of the Federal Seed Act (7 U.S.C. 1551-1610).‖ 

 

http://www.cleaninginstitute.org/sustainability/ingredient_communication_initiative.aspx


 

Revised Safer Consumer Products Alternatives Regulation 15 
GCA Comment Final 
12/3/2010 

way to provide consumers with information about the ingredients in consumer products.  This 
ingredient communications initiative provides the following definitions for cleaning products which  
 
GCA recommends the following:  ―Cleaning Product – Soaps, detergents and other chemically 
formulated consumer products designed for fabric care, dish and other ware washing and/or 
surface cleaning that are subject to regulation by the Consumer Product Safety Act (15 U.S.C. 
2051-2084).” 
 
 
Subdivision (a)(50)(A) through (D) Nanomaterial – GCA notes that the revised proposed 
regulation has removed all specific references to nano materials.  GCA fully supports the 
removal of these references.  The text which was deleted was both unnecessary for the 
effective operation of the regulation and needlessly complicating in the context of nano material 
policy.  GCA refers to the Dec 3, 2010 comments regarding this subject submitted by the 
California Nano Industry Network (CalNIN) which are hereby incorporated by reference.  See 
also GCA comments above under subdivision (a)(12). 
 
 
Subdivision (a)(51) Manufacturer – The definition of manufacturer includes a contract 
manufacturer, even one that manufactures based on the specifications of the client company.  
So, it would be useful to permit the client company for whom a product is manufactured to have 
the option to designate itself as ―manufacturer‖ for purposes of the regulations.  This would 
eliminate possible confusion regarding the identity of the responsible entity. 
 
 
Subdivision (a)(52) Market Presence Information - This paragraph defines market presence 
information to mean statewide sales by volume, statewide sales by number of units, intended 
product uses and targeted customer bases.  This is a bit of a definitional circle.  The statute 
refers to the volume of a chemical in California.  Hence, to define volume, DTSC has introduced 
the concept of market presence information.  Then, to define market presence information, it 
seeks to collect and examine sales volume.  The real problem arises with this definition in its 
implementation in requiring manufacturers to provide this kind of information.  Much of this 
information is a trade secret and the risk of an inadvertent disclosure is great when DTSC 
possesses volumes and volumes of this kind of information.  In addition, DTSC must be aware 
that a manufacturer can only report on what it knows, which does not necessarily include what 
other users of chemicals or manufacturers of similar products are putting into the market. 
 
 
Subdivision (a)(53)(C) Materials and Resource Consumption - This paragraph defines a 
nonrenewable resource and previously included in that definition exhausted renewable 
resources.  The revision strikes the word renewable.  This change lacks clarity (i.e., what are 
the criteria for identifying an exhausted resource) and fails to address our original objection set 
out in our comments of November 1st (incorporated by reference).  DTSC should broaden its 
approach towards ―materials and resource consumption‖ by encouraging the Sustainable 
Development aspects of ―consumption‖ for their overall societal benefits of products and the 
constituents to produce them.  This includes promoting a Life Cycle Assessment perspective 
along the value chain, which incorporates the use phase of the products being evaluated, rather 
than simply focusing on renewable versus non-renewable materials.  For example, Section 
(53)(48)(C) defines a nonrenewable resource as resource that is formed over long periods of 
geologic time and includes petroleum, coal, metals (mined and recycled), minerals, and 
exhausted renewable resources.  But this viewpoint would discourage the use of materials from 
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these sectors such as the mining industry that contribute to the downstream Sustainable 
Development aspect of products.  For example, Lithium which is produced only through mining 
is used to make batteries that power electric and hybrid automobiles. Sustainable Development 
in its various forms is even more important in mining because it is an extractive industry, than 
for a renewable industry. Thus, the definition of ―materials and resource consumption‖ should 
encourage and recognized the Sustainable Development aspects of the value chain approach 
rather than seek to distinguish between renewable and non-renewable resources. 
 
 
Subdivision (a)(61) Place into the Stream of Commerce in California - GCA supports the 
revision to the definition of ―place into the stream of commerce in California.  
 
 
Subdivision (a)(70) Reliable Information - We appreciate that subsection (B) has been 
modified to more clearly specify reliable, validated studies and/or approaches and that 
subsection (H) has been modified to expressly include programs through which large amounts 
of information have already (or will continue to be) generated. However, overall, the section fails 
to address or resolve concerns in GCA‘s November 1, 2010 letter. 
 
The revised definition identifies a wide variety of sources of scientific information and makes a 
global determination that they are ―reliable‖.  All of the sources mentioned certainly are 
appropriate for consideration in making decisions.  However, defining everything from these 
sources as de facto ―reliable‖ is scientifically bankrupt and will drive controversy into a program 
that is intended to be science-based.   
 
The need for a mechanism to judge studies for reliability is widely recognized by federal 
agencies with health and safety responsibilities, and in international for a.  As a result, the 
Organization for Economic Cooperation and Development (OECD) has developed a globally 
accepted method for rating the quality and reliability of studies. This methodology is used in US 
and OECD HPV programs and in the REACH regulation for determining data quality and 
reliability.  As discussed below, hundreds of thousands of studies on over 4000 chemicals has 
now been submitted to REACH and was rated according to this approach as will studies from 
thousands of additional chemicals in future years.  The methodology is published as Chapter 3 
in the OECD‘s Manual for Investigation of HPV studies.3  
 
GCA reiterates that the definition of ―reliable Information‖ should be separate from a definition of 
―information sources‖ and be based on the internationally accepted OECD methodology.   
 
 
Subdivision (a)(71) Reliable Information Demonstrating the Occurrence, or Potential 
Occurrence, of Public Health and/or Environmental Exposures - This paragraph defines 
―reliable information demonstrated in the occurrence or potential occurrence of public health 
and/or environmental exposures.‖  GCA recognizes that this is a new definition, and notes that it 
suffers from the same weaknesses as the definition of ―reliable information‖ per our November 1 
comments. In addition, it focuses only qualitative information which, while directionally helpful in 
indicating the existence of occurrence or presence cannot be used in determining whether the 

                                                        

3 See  http://www.oecd.org/document/7/0,2340,en_2649_34379_1947463_1_1_1_1,00.html 
 

http://www.oecd.org/document/7/0,2340,en_2649_34379_1947463_1_1_1_1,00.html
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occurrence or presence presents a risk (See discussion of Chemical and Product Prioritization 
on pages 21 and 24 respectively). 
 
Subdivision (a)(72) Responsible Entity - GCA appreciates the changes to the definition of 
―Responsible Entity,‖ which closely mirrors our recommendation for consistency with the FPLA.  
By altering the definition in this way, DTSC has taken steps to eliminate tremendous potential 
for confusion.  However, see our comments for Section 69301.2 below. 
 
 
Subdivision (a)(79) Substance Identification Information - This paragraph defines 
―substance identification information.‖  It includes, for example, the chemical abstract number 
and the IUPAC name. However, many substances, especially naturally-derived substances are 
difficult to chemically characterize.  Nonetheless, there are commonly used substance 
identification systems used for commercial purposes.  We recommend these systems be 
recognized as appropriate by the addition of subparagraph (F) ―Other commonly recognized 
substance identification systems.‖ 
 
 
Subdivision (a)(81) Threat – This definition lacks clarity.  It is more conventional to refer to 
risks, or the components of risk, hazards and exposures.  It is unclear whether the term ―threat‖ 
is meant to mean hazards only, or risks.  Is some portions of the revised regulations, there are 
references to threats and exposures, which implies that a ―threat‖ is synonymous with a hazard.  
If that is the case, the use of the terminology is inconsistent with the authorizing statute in 
places because the objective of the statute is ―to limit exposure or to reduce the level of hazard 
posed by a chemical of concern‖ and the use of the term ―threat‖ in the revised regulations 
appears to exclusively focus on reducing hazards.  The term should be clarified and made 
consistent with the authorizing statute. 
 
 
Section 69301.3 - Duty to Comply and Consequences of Noncompliance 
 
The department has greatly simplified and clarified the Duty to Comply provision of the 
regulation by identifying the responsible entity as the manufacturer and, in situations where the 
manufacturer fails to comply, the retailer.  This is a significant improvement that removes 
uncertainty and the potential for duplication and miscommunication in a complex supply chain.  
In many situations, the manufacturer owns the brand name or trademark and will want to 
assume the Duty to Comply with regulatory requirements to preserve brand equity and 
reputation. 
 
In the event the manufacturer who is deemed the responsible entity fails to comply, and the 
department notifies the retailer of the manufacturer's non-compliance by posting the information 
on the Failure to Comply List, the retailer should not be responsible for complying with the 
requirements if they: 1) cease ordering the product no later than thirty (30) days after the 
department has provided notice to subsection (a) and 2) no later than sixty (60) days after the 
department has provided notice pursuant to subsection (a) the retailer notifies the department 
that it has ceased ordering the product and provides specific information requested by the 
department. 
 
Furthermore, for most retailers, thirty (30) days is not enough time to cease ordering of the 
product.  Many purchasing agreements require more lead time, in excess of thirty (30) days.  
Without proper notification, retailers may be subject to a compensatory remedy.  Given retailers 
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will have to check the website regularly and then cease ordering, we believe ninety (90) days 
would be sufficient. In addition, if at some point the manufacturer comes back into compliance 
the retailer should be able to reorder the product. 
 
GCA continues to urge the department to recognize the manufacturer of a Priority Product as 
the entity identified on the product label.  The provisions of the US Fair Packaging & Labeling 
Act (FPLA) require all consumer commodities that are legally distributed in US commerce to 
include the name and place of business of the manufacturer, packer or distributor on the 
product label in English.  For products manufactured in a foreign country and imported into the 
US, the entity that receives the product shipment in the US must assure there is US-compliant 
labeling that identifies the entity for which the product is ―manufactured for…‖ or ―distributed 
by…‖  We believe it is practical for the department to start with the entity identified on the 
product label pursuant to FPLA requirements as an initial point of contact for imported products 
rather than assign the Duty to Comply to a foreign manufacturer or retailer.  
 
 
Subdivision (b) – This section provides a mechanism for manufacturers to demonstrate their 
product is no longer placed in to the stream of commerce in California in order to relieve 
themselves of any obligation to comply with the requirements of this chapter. Given the very 
broad range of activities that is encompassed by the definition of ―place into the stream of 
commerce in California‖ that could involve a number of other entities in the supply chain over 
which the manufacturer has no control, it would be impossible for a manufacturer to 
demonstrate that a particular product is not being placed into the stream of commerce. Instead, 
the manufacturer should only be required to demonstrate that it no longer manufactures the 
product for use in California as this is the only activity the manufacturer is able to control.     
 
 
Section 69301.4 – Information Submission and Retention Requirements  
 
Section 69301.4(a)(1) indicates that a retailer is required to comply only if the manufacturer has 
failed to comply and the retailer has been notified by DTSC‘s posting of this information on their 
web site. The retailer then has 30 days to stop ordering the product and 60 days to provide 
notice to the agency. However, 69301.4(d) indicates the agency will issue notices of non-
compliance to all responsible entities known to DTSC which could include not only 
manufacturers but also retailers and that DTSC will post information concerning the non-
compliance to their web site as soon as 45 days but no later than 90 days after issuing the 
notice. Presuming that upon receiving a notice of non-compliance directly from DTSC (rather 
than being informed by a posting to DTSC‘s web site) a retailer decides to take the actions 
outlined in 69301.4(c) and provide notice to the agency within 60 days, it is conceivable that 
they would be listed as failing to comply on the DTSC web site before their notice pursuant to 
69301.49(c) is submitted to the agency. Since there are two potential mechanisms for retailers 
to become informed that a manufacturer has not complied with requirements of this chapter, the 
timeframes for agency to post information to their Failure to Comply list should be adjusted to 
align particularly if the retailer has no obligation to comply until they are notified by the agency 
that the manufacturer has failed to comply. 
 
 
Subdivision (d)(3)(D) – This section appears to include an old reference to distributors that 
should have been deleted along with the changes to the definitions of ―responsible entity.‖  The 
distributor of a product should not be listed on the Failure to Comply List.  GCA recognizes that 
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this is a technical change that may have been overlooked but would be necessary for 
consistency based on the revised definition of ―responsible entity‖ and the structure of the duty 
to comply section.  It is our understanding that distributors do not have compliance obligations 
under the revised Proposed Regulations. 
 
 
Section 69301.5 – Chemical and Product Information 
 
In the initially noticed version, this section was numbered 69301.6.  In addition to renumbering 
this section, the department made a number of substantive changes to the requirements for 
information imposed on manufacturers of consumer products containing chemicals of concern.  
It should be noted at the outset, however, that the changes do not remove GCA‘s objections to 
the provisions of this section.   
 
GCA objected first on the grounds that the department has no authority to require 
manufacturers of products to submit the information detailed in this section.  Neither AB 289, 
codified at Health and Safety Code section 57019, or AB 1871, specifically Health and Safety 
Code sections 25252 and 25253, provide that authority.   
 
Further, GCA objected on the grounds that the section lacked clarity in that the department 
reserved the right to require information ‖including but not limited to‖ specified information.  In 
the revised version, the department continues to provide in subdivision (d)(3) that it may also 
request any data and information ―that is pertinent to chemicals contained in products placed 
into the stream of commerce in California, and that the department determines is necessary to 
implement [the law].‖  While the verbiage is different, the lack of clarity is just as blatant.  
 
Chemical Ingredient Information 
 
Subdivision (c)(1)(D) of section 69301.5 requires the manufacturer of a product containing a 
chemical of concern to identify all intentionally added chemicals and chemical ingredients in the 
product and the quantities of the chemical in the product.  The department lacks authority to 
impose this requirement on product manufacturers. The purpose of AB 1879 is for the 
department to establish a process to identify and prioritize chemicals of concern, to establish a 
process for evaluating chemicals of concern in consumer products and their alternatives, and to 
specify a range of regulatory responses.  Nothing in the law requires the disclosure of every 
ingredient in a product simply because it contains a chemical of concern. 
 
Further, the department has failed to demonstrate the necessity for imposing on manufacturers 
the obligation to identify and quantify every ingredient simply because a product contains a 
chemical of concern.  Certainly, nothing in the Initial Statement of Reasons or in the 15-day 
notice provides necessity for requiring the disclosure of chemical ingredients and certainly not 
the scores of ingredients in confidential fragrance formulas.   The Initial Statement of Reasons 
simply states that the ―information is necessary to ensure that decisions made by DTSC in 
carrying out its responsibilities under Chapter 53 and Health and Safety Code section 25252 are 
fully informed and based on sound science and other relevant information.‖  That is a 
conclusory statement.  No effort was made to link the imposition of detailed ingredient and 
quantity information with any tasks imposed on the department by the green chemistry law.  As 
noted above, the tasks are to establish a process to (1) identify and prioritize chemicals of 
concern, (2) evaluate chemicals of concern in consumer products and their alternatives, and (3) 
specify a range of regulatory responses.  The department has not, and, in fact, cannot, 
demonstrate a need for detailed ingredient and quantity information to implement those tasks.  It 
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can seek information about chemicals of concern, but not information about every ingredient in 
a product simply because it contains a chemical of concern.  
The absence of authority and necessity to require manufacturers to identify all ingredients and 
the quantity of each is highlighted best by the issue of fragrances.  How are fragrances to be 
addressed in the context of this regulatory requirement that all chemicals and all chemical 
ingredients have to be identified and quantity provided.   
 
Fragrances are particularly important in personal care and cleaning products.  Fragrances 
themselves may consist of 200 or more ingredients.  Fragrance formulas are highly-protected 
trade secrets.  The formula of the fragrance is often not even known by the product 
manufacturer.  Even if it is possible for a product manufacturer to provide that information, the 
department lacks authority and it is not necessary to do so to implement the provisions of the 
green chemistry law.   
 
Market Information 
 
The department modified subdivisions (c)(1)(D) and (E) of section 69301.5 specifying the 
information that it may require.  GCA objected that requiring this information from product 
manufacturers is unnecessary.  The revisions to this subdivision, while narrowing the types of 
information, are still unnecessary.   
 
The department struck the specific provisions in subdivision (c)(1)(D).  However, it indirectly 
added the same types of data when it revised the section to include subdivision (c)(1)(E), 
Market Presence Information.  That term is newly defined in section 69301.1(52) to include 
much of the same information struck from subdivision (c)(1)(D).   
 
Further, substantial public information exists to provide data for the department to prioritize 
chemicals on the basis of volume, exposure, and exposure to sensitive populations without 
requiring manufacturers of products to provide substantial trade secret information. 
 
In 2006, EPA collected data from US chemical manufacturers and importers on U.S. chemical 
volumes and uses under the Inventory Update Rule (IUR).  All organic and inorganic chemicals 
were subject to the reporting requirement of manufacturers and importers where volumes at a 
manufacturing or import site were more than 25,000 pounds.  Use information was required to 
be reported where volumes were more than 300,000 pounds.  Use information was reported 
across a number of industrial and consumer/commercial product "use categories.‖ 
 
A total of 6200 chemicals were reported as manufactured or imported by over fourteen hundred 
companies.  Volumes from multiple companies and sites are aggregated and reported in ranges 
to provide public information while protecting CBI.  A total of 2264 chemicals were reported as 
having consumer/commercial product uses, and many chemicals are reported in multiple use 
categories.  Consumer/commercial chemicals reported represent a very large spectrum of 
industrial and specialty chemicals, in use across 20 reporting categories. 
 
Inventory Updates are done every 5 years and the next one is scheduled for mid-2011.  Based 
on EPA‘s announced plans (http://www.epa.gov/iur/pubs/guidance/aboutsub.html), this Update 
will collect more complete Use and Exposure information.  Chemicals above 25,000 pounds will 
be subject to reporting and more detailed Use Categories will be employed, providing much 
more detailed information.  Reporting will be done via standardized electronic methods, 
enabling EPA to more quickly summarize and share the results publicly. 
 

http://www.epa.gov/iur/pubs/guidance/aboutsub.html
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The production volume and product category information can be useful in the initial round of 
priority setting for California's Safer Alternative Regulations.  It provides a significant database 
of confirmed production/import of 6200 chemicals and details on the use of over 2200 chemicals 
in consumer/commercial products that can be matched up with chemicals listed by DTSC‘s 
identified authoritative bodies.  DTSC can use this information as a useful starting point in 
priority setting.  DTSC can screen the listed chemicals using the 2006 IUR information to 
determine: 
 

 Which listed chemicals were produced/imported in the 2006 IUR.  
 Which listed chemicals were HPV in the 2006 IUR.  
 Which listed chemicals were HPV and reported as used in Consumer/Commercial 

products in the 2006 IUR.  
 Which listed chemicals were HPV and reported as used in more than 1 

Consumer/Commercial product category.  
 Which listed chemicals were HPV and reported as used in more than 2 

Consumer/Commercial product categories.   
 
Volumes of additional relevant public data are available.  See the following databases: 
 

 FDA has a cosmetics reporting system VCRP (Voluntary Cosmetics Reporting Program) 
http://www.fda.gov/Cosmetics/GuidanceComplianceRegulatoryInformation/VoluntaryCos
meticsRegistrationProgramVCRP/default.htm.   

 National Library of Medicine has a Household Products database within its Hazardous 
Substances Data Base. http://hpd.nlm.nih.gov/about.htm.   

 ACI and CSPA have a Consumer Product Ingredient initiative  
(http://www.cleaninginstitute.org/ingredientcentral/ and http://www.cspa.org/public/media/info/cpici.html).  

 SRI Chemical Economics Handbook (http://www.SRIconsulting.com/CEH) 
 
 
 
ARTICLE 2 – CHEMICAL PRIORITIZATION PROCESS 
 
Section 69302.2 - Chemicals of Concern Prioritization 
 
The opportunity to provide public comment on the proposed Chemicals of Concern List 
(69302.2 (b))is an important step in keeping an open dialog among stakeholders during the 
regulatory process.   
 
 
Section 69302.3 - Chemicals of Concern Prioritization 
 
GCA expressed its support for the revision to the applicability of section 69301 with respect to 
the changes made dealing with chemicals and products subject to regulation from other 
regulatory programs.  The articulation of the provisions in that section makes clear that 
chemicals and products subject to such regulation for the same threat and exposure pathway 
are not covered by these regulations.   
 
Unfortunately, new language added in subdivision (a)(4) of section 69302.3 creates ambiguity.  
That subdivision lists as a priority factor ―the scope of federal and/or California State regulatory 
programs, and any applicable international trade agreements ratified by the United States 

(http:/www.cleaninginstitute.org/ingredientcentral/
http://www.cspa.org/public/media/info/cpici.html
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Senate, under which the chemical is regulated, and the extent to which these other regulatory 
requirements address the same public health and environmental threats and exposure 
pathways that are being considered as a potential basis for the chemical being listed as a 
Chemical of Concern.‖   
 
The fact that the same language is used to articulate a prioritization factor as is used in 
concluding that the regulations do not apply to a particular chemical is confusing.  The question 
is, What circumstance does the department have in mind where the applicability provision does 
not remove a chemical from consideration, leaving it subject to prioritization based on the extent 
to which the other regulatory requirements address the same public health and environmental 
threats? 
 
It occurs to GCA that the other regulatory program might specifically address one of the six 
listed threats and, in doing so, has an impact on the threat that is the basis for the chemical 
being considered as a chemical of concern.  An example will illustrate this concept.   
 
The California Air Resources Board regulates volatile organic compounds in consumer products 
to address ―adverse air quality impacts.‖  At the same time, those regulations have an impact on 
addressing adverse public health impacts.  The CARB regulations reduce the precursors for 
smog, improving air quality; thereby, improving public health.   
 
If this is the type of circumstance that the Department has in mind in listing other regulatory 
programs as a priority factor versus an applicability factor, it should confirm that and consider 
revising the language in subdivision (a)(4) of section 69302.3 to reflect that concept.  One 
suggestion is to make a minor revision to the language in subdivision (a)(4) so that it reads, ―the 
extent to which these other regulatory requirements affect the same public health and 
environmental threats.‖  In addition, the Department needs to make clear that repeating the 
same language in the prioritization factors does not diminish in any way the effect of the 
applicability provisions in section 69301. 
 
Subdivision (b)(2) discusses the chemical prioritization process.  This subdivision provides that 
the Department ―shall then determine which of these threats and exposures are addressed by 
consideration of subsection (a)(4), and adjust the prioritization accordingly.‖  Once again, that 
language gives rise to the same confusion discussed with respect to subdivision (a)(4) of 
section 69302.3 above.  Again, the department should more clearly articulate the concept it 
envisions whereby regulation by other agencies would be a priority factor and not simply an 
applicability factor. 
 
 
 
ARTICLE 2 & 3 - CHEMICAL & PRODUCT PRIORITIZATION PROCESSES 
General Comments 
 
Elimination of Chemicals Under Consideration and Products Under Consideration 
 
Sections 69301.1, 69302 and 69303 – In the Revised Proposed Regulations, the concepts of 
Chemicals Under Consideration and Products Under Consideration have been eliminated, 
dramatically shortening the prioritization process for chemicals and products.  While this has the 
public policy benefit of accelerating the timeline in making the initial finalized chemical of 
concern and priority product decisions, it has several negative effects.  As noted in GCA‘s 
11/1/2010 comments, these concepts play an important role in gathering information from the 
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public and sending a signal to the marketplace for manufacturers and users as they make 
production and formulation decisions. Â We are concerned that with the resulting compressed 
process, stakeholders will not have sufficient time and opportunity to provide complete 
information to ensure good decision-making by the Department.  The Revisions add the 
requirement that the Department conduct one or more workshops, which will help in the 
understanding of the rationale for proposed lists.  However the preparation of public comments 
for these proposals will require the assembly and communication of significant scientific 
information.  Should the Department proceed with the Revised approach, it will be critical that 
comment periods be sufficient – 120 to 180 days – to ensure adequate time for quality 
responses.  
 
 
Science Based Decisions for Chemicals of Concern and Priority Products. 
 
GCA supported AB 1879 and SB 509 as a means to place decisions about product safety in the 
hands of DTSC scientists.  In its comments of November 1, 2010, GCA said that the Proposed 
Regulation language provides workable direction for making such decisions in a scientifically 
credible and defensible manner.  This was based on the fact that the proposal was clear that the 
prioritization process required the department to make quantitative comparisons of hazard and 
exposure in setting priorities and to focus on those situations with the greatest potential for 
harm. 
 
The revisions include a number of changes that further strengthen this approach and that GCA 
supports as well as some changes that raise concerns.  The key regulatory language has been 
changed to direct the department to focus on those situations ―…for which there is the greatest 
potential for consumers or environmental receptors to be exposed to the chemical in quantities 
that can result in adverse public health or environmental impacts.‖  (69302.3 (b)(1) and 
69303.3(b)(1)).  GCA supports this articulation.  
 
GCA is concerned about the deletion of the statement in 69302.3 (b)(1) and 69303.3(b)(1) that  
―The department shall consider both the potential for exposure to the chemical and the potential 
harm resulting from potential exposures‖, and requests that it be reinstated, with the substitution 
of ―impact‖ for ―harm‖ to conform with the Revision language.  This provides clear direction and 
is consistent with the Revision‘s prioritization approach thus it is not clear why it was removed. 
 
69302.3 (b)(2) and 69303.3(b)(2) relate to the prioritization processes and are improved over 
the Proposed Regulation.  However, the provisions introduce a lack of clarity when, having 
identified the threats and potential exposures for each chemical, the department must then 
determine which of these threats and exposures are addressed by other state or federal 
regulatory programs and ―adjust the prioritization accordingly.‖  A clarification is needed to make 
clear that if the same threat and exposure is already being regulated, it is exempt from the 
regulation, but if not, then it should be taken into account to adjust the prioritization. 
 
69302.3(b)(3) and 69303.3(b)(3) further address prioritization decisions and introduce an 
inconsistency with a new term, ―Reliable information demonstrating the occurrence, or potential 
occurrence, of public health and environmental exposures.‖  As discussed in the comment on 
the definition of this term in 69301.1(a)(71), the criteria are all limited to qualitative exposure 
information.  Qualitative information while directionally helpful in indicating the existence of 
occurrence or presence cannot be used in determining whether the occurrence or presence 
presents a risk.  Presence does not equate to significance, thus quantitative information 
demonstrating exposures at levels of concern must be the primary driving factor in priority 
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setting decisions.  As such employing Qualitative indicators in (b)(3) is inconsistent with (b)(1) 
on lines 39-41 of the previous page that calls for the department to prioritize based on the 
“greatest potential for consumers or environmental receptors to be exposed to the chemical in 
quantities that can result in adverse public health or environmental impacts‖ which is clearly a 
Quantitative approach.  
 
This concern can be addressed and the provisions made consistent by adding the following 
statement, ―Reliable information demonstrating the occurrence, or potential occurrence, of 
public health and environmental exposures in quantities that can result in adverse public health 
or environmental impacts.”  Alternatively, the (b)(3) provisions could be deleted since they are 
fundamentally restatements of 69302.3 (b)(1) and 69303.3(b)(1). 
 
 
 
ARTICLE 3 – PRODUCT PRIORITIZATION PROCESS 
 
Section 69303.2 – Product Lists 
 
The GCA strongly opposes the current structure of Section 69303.2 and the de minimis 
provisions within (Pages 49-52) and how it addresses formulated products and assembled 
products differently.  The de minimis level (0.1%) – while appropriate and consistent with 
REACH – should be applied to the total product by weight; and not to components. 
 
Neither ―formulated products‖ nor ―assembled products‖ are defined and classifying these 
products will be difficult; given that products might span both product areas.  Additionally all 
products have ―components‖ regardless of whether they are ―assembled‖ or ―formulated‖. 
Finally, determining what is component and a sub-component will also be very difficult and it will 
be very difficult for the department to determine. 
 
The result of the assembled products provisions in this Section is to lower the de minimis for 
assembled products to a component level, not a total product weight level.  This is in stark 
contrast with REACH Article 7 that articulates that the 0.1% de minimis level applies to the total 
product by weight.  In fact, recent REACH legal guidance indicates, “an article is to be 
understood as the article as produced or imported. It may be very simple, like a wooden chair 
but could also be rather complex, like a computer, consisting of several parts, which are also 
considered articles when produced or imported.”4[1] 
 
The key impact of establishing the de minimis level is to establish a level below, which exposure 
to a CoC is not relevant for regulatory action.  Therefore exposure should be the key 
determinant to applying the de minimis provision.  Application of the de minimis level to 
components ignores the fact that it is aggregate exposure to a total product (not a specific 
component) that should be the drive for the de minimis level – below which exposure is not a 
concern.  Application of the de minims to components distorts the aggregate exposure of a 
product.  The de minimis should apply to the total exposure and threat of adverse impact from 
the entire product. 
 

                                                        

4 European Commission. Ref. Ares(2010)826118 - 17/11/2010, http://chemicalwatch.com/downloads/Opinionofthelegalservice-
Article7and33REACH.pdf 

http://chemicalwatch.com/downloads/Opinionofthelegalservice-Article7and33REACH.pdf
http://chemicalwatch.com/downloads/Opinionofthelegalservice-Article7and33REACH.pdf
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The GCA recommends: For all products, the de minimis level should be applied by weight to the 
total product, which accounts for total exposure to a product and is consistent with international 
guidance under REACH. 
Subdivision (b) - There is an unspecified time period for notice and comment on Priority 
Product listings.  It is critical that manufacturers have adequate time to respond to this, for 
instance to provide information on the typical levels of the CoC in product, what exposures 
result from those levels as a result of reasonable and foreseeable use and abuse and how 
those exposures compare with the hazard of the CoC.  GCA recommends DTSC provide a 120 
day notice and comment period.  Additionally, a Public Workshop is added in these Revisions, 
which seems unnecessary. 
 
 
Subdivision (d)(1) – According to this Subdivision, all products in the category are presumed to 
be priority products.  To be consistent with the purpose of this provision, DTSC should clarify 
that only those products in the category containing a chemical of concern are considered to be 
Priority Products. 
 
 
Subdivision (d)(2)  - This subdivision provides for a Chemical Removal Notice, slightly modified 
from the Proposed Regulations.  GCA reiterates concerns raised in our November 1, 2010 letter 
that this provision is not necessary or authorized and will create a significant paperwork burden. 
If DTSC retains the notification requirement, we suggest clarifying and streamlining the 
information requested to avoid a deluge of information being provided that is unnecessary and 
potentially subject to confidential business information protections.  One element of 
accomplishing the streamlining is to delete ―all‖ in both paragraphs of Section 69303.2 
(d)(3)(A)4.a. and b.  The requirement for ―all data and other information used by the 
manufacturer to determine and substantiate this concentration‖ is unclear and unnecessary.  It 
is reasonable that information be provided to substantiate the level at which a CoC is added 
below the de minimis level.  However to require ―all‖ data and information will be confusing for 
the responsible entity to comply with the provisions, and will result in the department receiving 
data and information beyond that necessary to support the de minimis exemption. 
 
 
Subdivision (d)(3) – This subdivision is made operable on the basis of the definition of ―De 
Minimis Exemption Notification‖ in section 69301(a)(25).  In GCA‘s November 1, 2010 
comments, incorporated herein by reference, GCA writes, ―….The de minimis exemption should 
be self-implementing, requiring no submission to the department.  For compliance and 
enforcement reasons, manufacturers could be required to maintain records supporting their 
actions.‖5   Also suggested in GCA's November 1, 2010 comments, this requirement is 
unnecessary, unauthorized and bureaucratically burdensome.  GCA recommends that DTSC 
remove the requirement for a de minimis notification.  A product containing a Chemical of 
Concern below the de minimis level should not be considered for the Priority Products list. 
 
The requirement for ―all data and other information used by the manufacturer to determine and 
substantiate this concentration‖ is unclear and unnecessary.  It is reasonable that information be 
provided to substantiate the level at which a CoC is added below the de minimis level.  However 
to require ―all‖ data and information will be confusing for the responsible entity to comply with 

                                                        

5 GCA Comment Letter to DTSC regarding Proposed Safer Consumer Product Alternative regulation, November 01, 
2010, p. 21 
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the provisions, and will result in the department receiving data and information beyond that 
necessary to support the de minimis exemption.If DTSC retains the notification requirement, we 
suggest clarifying and streamlining the information requested to avoid a deluge of information 
being provided that is unnecessary and potentially subject to confidential business information 
protections.  One element of accomplishing the streamlining is to delete ―all‖ in both paragraphs 
of Section 69303.2 (d)(3)(A)4.a. and b.   
 
 
Subdivision (d)(3)(A) - This subdivision should be re-written to read ―An individual 
manufacturer‘s product shall not be considered a Priority Product if the product meets the 
criteria specified in subparagraph (D)‖ and the corresponding subsections 1-4 should be 
deleted. 
  
 
Subdivision (d)(3)(D)  – This provision would require that the sum of all Chemicals of Concern 
(in a product/component) that are a basis for a Priority Product listing and that exhibit the same 
hazard not exceed the de minimis level.  This provision lacks clarity in that the implementation 
and enforcement would be extremely difficult as the nature of ―the same hazard‖ will be difficult 
for the department and the regulated community to interpret.  While it may be desirable to 
control for Chemicals of Concern that have toxic activity via the same mode of action, those are 
not aligned with the proposed hazard traits.  For example, not all carcinogens operate according 
to the same mode of action; in fact, there are a wide variety of cancers that might be elicited by 
different chemical carcinogens.  To consider them as similar for the purpose of aggregation by 
virtue of the classification as ―carcinogens‖ is not scientifically valid.  The inconsistencies of the 
approach proposed are more stark when one considers the Hazard Trait definition proposed in 
Section 69301.1 (44); the multiple listing provisions proposed (2.c-f) for designating a hazard 
trait have no necessary commonality among the chemicals that populate each list.  The arbitrary 
grouping of chemicals resulting in regulatory action is not valid or necessary.  As such, this 
provision should be deleted. 
 
 
Section 69303.3 - Priority Products Prioritization 
 
Subdivision (a)(1)(A) – For prioritizing products, the 15-Day Revision states that until 2016, 
the department shall only consider Personal care products, Household cleaning products and 
Children‘s products designed or intended primarily for children 12 years or younger.  While the 
statutory criteria of volume in commerce and potential for exposure to the chemical in a product 
and potential effects on sensitive subpopulations are mentioned in the 15-Day Notice, it is not 
clear whether other product categories were considered and how the criteria were applied to 
result in these selections.  Nor is there a discussion about what criteria and approach will be 
used in 2016 for adding categories, or whether products from all categories would be added to 
the scope at that time.  The department should address these questions in the Final Statement 
of Need and Reasonableness. 
 
 
Subdivisions (a)(1)(B)3, subdivision (a)(3), and subdivision (b)(2) introduce the same 
ambiguity raised above with respect to section 69301.3.  GCA incorporates its comments with 
respect to that section and urges the department to revise the regulation to make clear the 
circumstances when other regulatory programs are prioritization factors. 
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Subdivision (b)(1), (b)(2), and (b)(3) set out the prioritization standard and process for 
products containing chemicals of concern that pose ―the greatest threat of adverse public health 
and environmental impact.‖  (See discussion ARTICLE 2 & 3 – CHEMICAL & PRODUCT 
PRIORITIZATION PROCESSES – General Comments) 
 
 
Subdivision (b)(3) is similar to the (b)(3) provision in chemical priority setting and the use of the 
phrase potential for harm or potential occurrence and lack of consistency by DTSC in the use of 
various terms.  Like above, there is a clarity/inconsistency issue with the new phrase, ―Reliable 
information demonstrating the occurrence, or potential occurrence, of public health and 
environmental exposures‖.  As mentioned in the definition comment, this is restricted to 
Qualitative exposure information.  As such employing it in (b)(3) makes it inconsistent with (b)(1) 
on line 40-42 of the previous page that calls for the department to prioritize based on the 
―greatest potential for consumers or environmental receptors to be exposed to the Chemical of 
Concern chemical in quantities that can result in adverse public health or environmental 
impacts.‖ which is clearly a Quantitative approach.  In (C) of this subdivision, consideration of 
frequency of use and product concentration could be viewed as either Qualitative or 
Quantitative, thus is unclear.  This needs to be consistently Quantitative. 
 
With regard to Section 69303.3(d)(3)(A), GCA is of the opinion that a product that does not 
contain a Chemical of Concern above the de minimis level should not be considered to be a 
Priority Product.  In addition, the De Minimis Exemption Request has been changed to a 
Notification.  While this is a notable improvement, GCA continues to object to the excessive 
testing and administrative costs represented by this requirement.  To address this concern, the 
provision should be re-written to read:  “An individual manufacturer’s product shall not be 
considered a Priority Product if the product does not exceed the criteria specified in 
subparagraph (D).” 
 
 
Subdivision (c)(1) Selection of Cleaning, Personal Care and Products for Children 12-
years and initial focus - As amended the 15-Day Revision states that until 2016, the 
department shall only consider Personal care products, Household cleaning products, and 
Children‘s products designed or intended primarily for children 12-years or younger.  
 
GCA understands that the statutory criteria of volume in commerce, potential for exposure to the 
chemical in a product, and potential effects on sensitive subpopulations are referenced in the 
15-Day Notice; however, it is not clear whether other product categories were considered and if 
so how the criteria were applied that resulted in the these particular selections.  Neither is there 
a discussion regarding what criteria and approach will be used for adding product categories in 
2016 and beyond, or whether products from all categories would be added to the scope of the 
regulation at that time.  DTSC‘s 15-Day Pubic Notice states,  
 

“After January 1, 2016, there is no limitation or specification of the types of products that 
may be identified as priority products.  Even the initial restricted list of possible priority 
products captures tens of thousands of products.  After that, the possible category of 
priority products grows exponentially.” 

 
The membership of the GCA, representing the broad spectrum of product categories in 
California‘s stream of commerce, takes little comfort in having avoided selection in the initial 
round of the revised regulation.  Clearly, they will face a regulation in the 2016 and beyond 
subjecting them to a priority product selection process which for all intents and purposes is 
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undefined.  GCA has clearly stated in its comments of November 1, 2010 that decision criteria; 
as they relate to exposure must be clearly articulated.  GCA believes the department must 
identify within the regulation its decision-making rationale for priority product selection.  We 
further believe DTSC has an obligation to identify in the Final Statement of Need and 
Reasonableness its rationale used to select the enumerated classes of products for this initial 
round.  Specifically, DTSC must indicate how exposure was evaluated for the enumerated 
products in making these selections and how exposure will continue to be used in future 
prioritizations. 
 
GCA further notes, that the Administrative Procedures Act says that no change can be adopted 
"from which was originally made available to the public unless the change is . . . (2) sufficiently 
related to the original text that the public was adequately placed on notice that the change could 
result from the originally proposed regulatory action."  Such a change can be made only after 
providing 15 days for additional comments.  If it is not sufficiently related, the change is viewed 
essentially as a new regulation, requiring 45 days. 
 
 
 
ARTICLE 5 – ALTERNATIVES ASSESSMENTS 
 
Former Section 69305.1 Alternatives Assessment Notification & Tier 1 AA Reports 
 
GCA is pleased with the removal of the Tier 1 Alternatives Assessment process.   This would 
have been an onerous and burdensome process that would have resulted in the stifling of 
innovation. 
 
 
Section 69305.1 – Alternatives Assessments: General Provisions 
 
GCA supports the revisions in Article 5 that eliminate the process and requirements to obtain 
certification by the department as a qualified third party assessment entity, qualified in-house 
assessment entity, accrediting body, or lead assessor.  We also support the flexibility for a 
―consortium, trade association, public-private partnership, or similar organization with which a 
responsible entity is affiliated‖ (§69305.1(c )(1)) to perform an AA. 
 
GCA is unequivocally opposed to mandatory third party verifiers for every AA, as they do not 
have an in-depth appreciation and understanding of the product development science and 
engineering used in the manufacture of consumer products. A Research and Development 
(R&D) scientist must consider a variety of factors in the selection of chemical ingredients for a 
consumer product. Hazard traits of an individual chemical and life cycle analysis are only pieces 
of the equation. Chemical ingredients often serve multiple functions in a consumer product 
formulation rather than provide a single benefit. Therefore, Alternative Assessment is a broad 
process that must evaluate a number of holistic considerations for any potential chemical 
alternative, including impact on product performance, potential interaction with other formula 
components, useful life, cost effectiveness, availability, commercial feasibility and consumer 
preference. Manufacturers invest significant R&D resources to find the right targeted balance of 
chemical ingredients for consumer product formulations. It is unreasonable to expect third party 
verification firms to fully appreciate the intricate R&D science invested in consumer product 
formulations or share the in-depth understanding of consumer behavior and preferences to 
adequately verify that an AA is complete. 
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Additionally, requiring third party verification for every AA will be costly and hinder timeframes 
for completion of the AA given our understanding of the finite supply of third parties to 
accomplish this work. Given the concerns by other stakeholders regarding the timeframes 
associated with the green chemistry processes, the verification steps will only serve to delay the 
process further for no benefit. 
 
For those instances when third party assistance is either voluntarily sought by the manufacturer 
or where the company clearly lacks the in-house expertise to conduct the assessment, DTSC 
should establish grievance and dispute resolution procedures for parties who believe their AAs 
have been improperly denied verification. 
 
Under the proposed regulation in §69305.1(c)(1) the verifying third-party must ―have no 
economic interest in the responsible entity.‖  ―Economic interest,‖ as currently defined in 
§69301.1(a)(31)(A), is an impossibly low threshold in this era of mutual funds and other broad 
and sophisticated economic investments wherein a verifying third-party may not easily or readily 
determine if s/he has any economic interest in any particular entity. We encourage the 
department to recognize the ―economic interest‖ threshold in accordance with the recommended 
language provided by GCA for this definition See also Section 69301(a)(31).  
 
 
Section 69305.2 – Alternatives Assessment Work Plan 
 
Much of the data previously required, such as the supply chain information and specific life 
cycle segments have been deleted.  GCA supports these changes.   
 
 
Section 69305.3 – Evaluation and Comparison Process and Factors 
 
GCA supports the change in this section to create a more streamlined approach and to maintain 
flexibility to focus the AA on ―pertinent‖ factors and the flexibility to use different AA 
methodologies.  Additionally, in Subdivision (a)(1) the AA report is now a single document 
covering the important factors (hazard, exposure, lifecycle/resources, function/performance, and 
economic impact). 
 
Subdivision (a)(2)(A and B) dramatically expands the Chemical Hazard Assessment to require 
comparisons of all chemicals contained in the priority product and in the alternative.  This is also 
the case for the Exposure Potential Assessment.  This is a massive burden and unnecessary 
change—the AA should focus on the chemical of concern. 
 
With regard to the implementation of the assessment, there is further room for simplification that 
would assist both the party conducting the assessment.  Specifically:  
 
While it is common for AA methodologies to take a modular approach to documenting 
information, in practice, real world R&D considers all these factors simultaneously in the product 
development process.  This is usually done by means of a series of screening steps, with each 
step doing a more detailed level of investigation and analysis of all pertinent factors for all 
alternatives and each step selecting alternatives to go forward and discarding alternatives that 
do not meet the criteria. 
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The evaluation modules included in this proposed regulation show some confusing overlap.  
Both the Chemical Hazard Assessment and the Life Cycle Assessment include evaluations of 
adverse impacts to air, water and soil. 
 
Rather than including a prescriptive methodology in the regulations when the science of 
Alternatives Assessment is still evolving, we recommend the regulation more generally cite the 
evaluation factors of importance to California and allow the implementation detail to be 
developed in a collaborative fashion with various stakeholders through the preparation of 
guidance materials per section 69305 (a). 
 
 
Section 69305.4 – Alternatives Assessment Reports 
 
GCA supports DTSC removing language that would have created separate hazard and 
exposure reports. The revised draft regulation clearly describes a single document where all 
factors considered in the alternatives assessment are presented in proper, complete context. 
However, there are a couple of aspects of Section 69305.4 with which we still have additional 
concerns. 
 
 
Subdivision (b)(3 and 4) requires supply chain information in the AA Report providing the 
name of, and contact information, for all persons in California to whom the manufacturer directly 
sold the product within the prior  twelve (12) months; and identification and location of t retail 
sales outlets where the manufacturer sold, supplied or offered for sale the product in California.  
This is needlessly burdensome for products that are not imminent risks.   
 
 
Subdivision (n)(1) requires the AA report to include an executive summary that is sufficient to 
convey to the public a general understanding of the scope, goals and results.  The problematic 
portion goes on to say, ―...and sufficient to allow a technically qualified person to make an 
independent assessment of the findings presented in the AA report.‖  We question whether one 
executive summary can meet the needs of both the general public and a technical expert 
looking to make ―an independent assessment of the findings.‖ Moreover, it is likely that the 
amount of information needed to make ―an independent assessment of the findings‖ will be 
significant, and well beyond what is traditionally contained in an executive summary. It would 
also likely include CBI information.  GCA strenuously objects to this as a standard for what is 
required in the executive summary.   
 
 
 
ARTICLE 6 – REGULATORY RESPONSES 
 
Section 69306.2 – No Regulatory Response Required 
 
The significance here is that the de minimis level is calculated by looking at the total 
concentration of all the chemicals of concern.  As discussed, we should object to this ―add up of 
de minimis‖.  It could make sense on a case-by-case basis if the chemicals of concern have the 
same mode of action.   
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Section 69306.4 – End of Life Management Requirements 
 
A financial guarantee is impractical and neither authorized nor necessary to implement the 
goals of the Statute. (See section 69306.4(a)(2)(A)(6).) 
 
 
Section 69306.5 – Product Sales Prohibition 
 
The product recall program established in section 69306.5 of the Revised Draft Regulation 
exceeds the authority granted to the department and the regulatory responses permitted under 
the Statute.  
 
 
Section 69306.7 – Exemption from Regulatory Response Requirements 
 
GCA remains concerned that the exemption process applies once a notice is provided that a 
manufacturer is subject to a regulatory response.  While useful, it fails to be incorporated at an 
earlier point to avoid needless work by the regulated community and by the department. 
 
 
 
ARTICLE 7 – DISPUTE RESOLUTION PROCESSES 
 
Section 69307. 1 Informal Dispute Resolution Process 
 
The responsible entity only has 15 days following notice or website posting of the department‘s 
decision to file an informal dispute resolution request.  If the responsible entity does not request 
the informal dispute resolution within this timeframe, then they lose any opportunity for 
additional dispute resolution.  Fifteen (15) days is too short a period for this important 
opportunity to informally settle disputes and we recommend a period of 90 days to file an 
informal dispute. 
 
 
 
ARTICLE 8 – AUDITS 
 
Previously Section 69308 
 
These revisions eliminate Lead Assessor, Accreditation, Qualified Entities, and Accrediting 
Bodies.  GCA strongly supports all of these revisions to the proposed regulation. 
 
 
 
ARTICLE 9 – CONFIDENTIALITY OF INFORMATION  
 
This Article was initially noticed as Article 10, having been renumbered as Article 9 in the 
revised regulation.  GCA supports many of the changes made to this Article.  Specifically, GCA 
supports the elimination of the up-front substantiation, the elimination of a separate claims 
index, the reduction of the number of factors for substantiating trade secrets, the elimination of 
the section on process, and narrowing the provision relating to hazard trait information.   
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In addition, the department added subdivision (d) to section 69309.1 defining the term 
―confidential information.‖  GCA agrees with the department‘s reasons for adding this provision, 
and supports this addition.   
 
 
Section 69309.1: Assertion of a Claim of Confidential Information 
 
GCA previously objected to the requirement that a person claiming a trade secret shall provide 
a redacted copy of the document being submitted to the department, excluding the claimed 
confidential information.  That provision, subdivision (b)(2) of section 69309.1, also provides that 
the department may make the redacted copy available to the public.  The department added at 
the end of that latter provision in section 69309.1(b)(2) the phrase ―at its discretion.‖  The 
addition of this phrase creates uncertainty.   
 
The provisions of AB 1879 make it clear that the department is to release non-confidential 
information only upon a request made pursuant to the California Public Records Act.  Hence, 
the phrase ―at its discretion‖ cannot mean that the department may release the redacted copy of 
information absent such a request.  Moreover, AB 1879 provides that unless the information is 
confidential, it is to be released.  Hence, it is unclear what circumstance the department has in 
mind giving rise to the exercise of its discretion.   
 
Under the Public Records Act, the department is to provide the information requested if it can 
reasonably segregate out the confidential information.  Does the department intend by the 
phrase ―at its discretion‖ to provide that it may make available either a redacted copy of the 
documentation, or the original documentation after segregating out the confidential information?  
If so, that intent demonstrates why a redacted copy should not be required.  A redacted copy is 
unnecessary since the original document, after segregating the confidential information, can be 
provided.  Moreover, if a redacted copy is in the possession of the department and a Public 
Records Act request is made for it, the department is obligated to provide it.  The law controls 
what the department is required to make available and to hold confidential.  Accordingly, 
subdivision (b)(2) of section 69309.1 is unnecessary. 
 
 
Section 69309.1 - Support of a Claim of Trade Secret Protection 
 
Time to Respond 
 
Subdivision (a) of section 69309.1 provides that a person who asserts a claim of trade secret 
and receives a request from the department to support the claim shall, within 10 days, provide 
the following substantiating information.  This provision was amended by the department by 
adding after the 10-day time period, ―or within a longer period negotiated with the department.‖   
 
No necessity has been demonstrated for requiring the person making a trade secret claim to 
respond with substantiating information within 10 days.  Certainly neither the Initial Statement of 
Reasons nor the 15-day notice provides a justification for providing such a short amount of time 
to provide substantial information in response to the regulatory requirements.   
 
Further, the statute, AB 1879, Health and Safety Code section 25257(d), allows the department 
60 days to respond to a request for public information.  The statute further requires the 
department to give the provider of the information immediate notice.  Why then is the 
department limiting the provider of the trade secret information to 10 days to respond and 
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reserving for itself up to 50 days to make a determination?  No necessity has been shown, nor 
can it be shown for providing such a short amount of time.  The added provision ―or within a 
longer period negotiated with the department‖ does not cure this lack of necessity. 
 
In addition to the timing issue, the revision fails to indicate what event would trigger the 
department requesting substantiation of a CBI claim.  The department should be consistent with 
AB 1879 and only request substantiation information if a third party requests CBI information 
and challenges the claim of protection.  GCA also suggests that the contact information for the 
requester be provided to the claimant of the CBI protection.  The parties may be able to 
identify information that would satisfy the requester's needs while at the same time protecting 
the information claimed as CBI without having to involve the department in that process.  This is 
a process that has been working in Canada under the CEPA implementation and should be 
considered for purposes of implementing the proposed regulation.  
 
Justification Factors 
 
As noted above, GCA supports the department‘s elimination of some of the factors to be 
addressed in substantiating a trade secret claim.  GCA continues to object to subdivision (a)(5), 
(6), and (7) of section 69309.1.   
 
Subdivision (a)(5) requires the person who claims information to be a trade secret to provide 
―the value of the information to the person and to the person‘s competitor.‖  Subdivision (a)(6) 
requires the person claiming information to be a trade secret to provide information about ―the 
amount of effort or money expended by the person in developing the information.‖  Subdivision 
(a)(7) requires the person claiming information to be a trade secret to provide information on 
―the ease or difficulty with which information can be properly acquired or duplicated by others.‖   
 
The department revised each of those paragraphs by striking the word ―estimated‖ from each of 
them.  The purpose in striking ―estimated‖ from each of those three paragraphs is unclear.  Is 
the intent to now require a precise value or amount, or a precise description of the ease in 
acquiring or duplicating the information by others?   
 
Certainly, striking the word ―estimated‖ does not remove GCA‘s objection to these provisions on 
the grounds that they are inconsistent with the Uniform Trade Secret Act.  Civil Code section 
3426.1(d).  The department has adopted the Civil Code definition as its definition of trade 
secret.  See section 69301.1(a)(83).  The statutory definition of trade secret means information 
that ―derives independent economic value, actual or potential, from not being generally known to 
the public or to other persons who can obtain economic value from its disclosure or use; and (2) 
is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.‖ 
 
The test is whether the information derives economic value.  It is not as subdivision (a)(5) 
requires the value of the information.  Further, nothing in the definition of a trade secret raises 
an inference that a showing has to be made of the amount of effort or money expended in 
developing the information as required by subdivision (a)(6).  Also, the statutory definition refers 
to efforts to maintain the secrecy of the information.  Nothing inherent in that provision justifies 
the requirement in subdivision (a)(7) that a person claiming information to be a trade secret has 
to demonstrate the ease or difficulty with which the information can be properly acquired or 
duplicated by others. 
 
The department, in its 15-day notice, seeks to justify the imposition of these three factors as the 
basis for asserting a trade secret claim.  The department relies on what it cites as Restatement, 
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Torts 2d, section 727, and Futurecraft Corp. v. Clary Corp. (1962) 205 Cal.App.2d 279 at 289.  It 
should be noted that the Futurecraft case was decided in 1962.  The court references 
Restatement of Torts section 757. 
 
It is important to note that in the Restatement of Law 2d, Torts, the Reporter highlights that the 
rules relating to liability or harm caused by unfair trade practices developed initially in the law of 
torts.  Hence, the original Restatement of Torts included trade secret infringement in its 
discussion.  More than 40 years later, tort law was less relevant and Unfair Competition and 
Trade Regulation are independent areas of the law.  As a consequence, the section relied on by 
the department and the court in Futurecraft, has been superseded.  Today the applicable 
Restatement is Restatement 3d of Unfair Competition, section 40.   
 
Restatement 3d, Unfair Competition, section 40 is predicated on the Uniform Trade Secret Act, 
which is the basis of California‘s Civil Code provision.  The factors previously considered 
relevant when trade secret infringement was viewed as a tort are not to be found. Evaluations of 
trade secrets today are predicated on the elements in the Civil Code Section 3426.1.  See for 
example, Whyte v. Schlage Lock Co., 101 Cal. App. 4th 1443 (2002). 
 
Since the rationale provided by the department for including subdivision (a)(5), (6), and (7) is no 
longer applicable law, those provisions should be struck in their entirety. 
 
Substantiating Information 
 
Subdivision (c) of section 69309.1 provides that if the substantiating information contains 
information that is itself subject to a claim of trade secret protection; such substantiating 
information shall also be separately supplied in both complete and redacted forms.  The 
explanation for this provision provided in the 15-day notice states that the purpose is to ensure 
that justification information is treated properly and with minimal administrative burdens.  It 
specifically states that the idea is to avoid an infinite substantiation loop.   
 
The ambiguity of subdivision (c) and the lack of clarity of the explanation set out in the 15-day 
notice gives rise to a significant question.  How is the substantiating information treated if the 
department makes a decision that the substantiation is inadequate to protect the initial 
information submitted?  Will the department conclude that the substantiating information also 
lacks substantiation for being claimed as a trade secret and release it?  The department needs 
to address how substantiating information will be handled and when substantiating information 
will be necessary. 

 
 

 
OTHER ISSUES OF SIGNIFICANCE 
 
An Effective, Less Burdensome Alternative to the Proposed Action Exists    
 
The department, in the notice announcing its intent to adopt these regulations, stated that it 
must determine that no other alternative would be as effective and less burdensome to affected 
parties than the proposed action.  In fact, the department cannot make that determination in 
good faith.  In June, 2009, GCA submitted a comprehensive set of regulations that would have 
been as effective, or even more effective, than the proposed action and would have been 
significantly less burdensome. 
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The regulations submitted by GCA would have resulted in a process that would have fully 
identified chemicals of concern and would have prioritized those chemicals in accordance with 
the statutory priority factors, focusing on those chemical uses that pose real risks.  The GCA 
proposal set out in detail a process for evaluating the current use of chemicals of concern in 
consumer products and their alternatives.  Also, the GCA proposal provided for the imposition of 
regulatory responses based on specified outcomes flowing from the alternatives assessments.  
Moreover, the GCA proposal protected trade secrets as provided by the green chemistry law, 
contrary to the proposed action that puts confidential information at risks. 
 
A copy of GCA‘s proposal is attached to these comments to make an effective and less 
burdensome alternative part of the record. 
 
 
The Proposed Action Constitutes a Technical Barrier to Trade 
 
Moreover, it is indisputable that the Proposed Regulations reach far beyond California‘s borders 
to regulate the global supply chain of nearly every major consumer product company.  This 
broad reach will likely have significant implications on interstate commerce and international 
trade.  As currently drafted, the Proposed Regulations exceed the statutory and constitutional 
limits on California‘s regulatory authority.  First, California law is presumed ―not to have 
‗extraterritorial‘ effect unless specifically provided by the Legislature or ‗such intention is clearly 
expressed or reasonably to be inferred‘ from the language of the act or from its purpose, subject 
matter or history.‖ Opinion of the Attorney General No. 87-207, 70 Op. Atty Gen. Cal. 187, 1987 
Cal. AG LEXIS 24, quoting North Alaska Salmon Co. v. Pillsbury , 174 Cal. 1, 4 (1916) (internal 
quotation omitted).  Second, ―[a] state cannot regulate or proscribe activities conducted in 
another state or supervise the internal affairs of another state in any way, even though the 
welfare of its citizens may be affected . . . .‖ Archibald v. Cinerama Hawaiian Hotels, Inc., 73 
Cal. App. 3d 152, 159 (1977).  Finally, the Proposed Regulations include requirements that 
would unduly burden interstate commerce, and may stand as an obstacle to Congress‘s 
purpose in enacting TSCA, the CPSA, as amended, the FFDCA, the FHSA, and the other 
federal statutes that govern consumer products, chemicals and chemical handling, exposure 
and management.  We urge DTSC to expressly acknowledge the existing federal authority 
governing consumer products and chemical management and provide for an appropriate 
exemption that does not give DTSC the authority to create conflicting and duplicative standards. 
 
By casting a unjustifiably wide regulatory dragnet, and including draconian regulatory responses 
ranging from California-specific formulations and risk communication to consumer product sales 
bans, the Proposed Regulation poses a unlawful Technical Barrier to Trade, as that term is 
defined in the Agreement on the Technical Barriers to Trade (―TBT Agreement‖), a WTO 
agreement to which the U.S. is a party.  Both federal and state governments of signatory parties 
have an obligation to ensure that their regulations do not constitute TBTs.  Even assuming that 
the Proposed Regulation is not a TBT, the enactment requires notification to the World Trade 
Organization through the National Institutes of Standards and Technology, the U.S. enquiry 
point, and a meaningfully opportunity for Member States to comment.  We believe that the NIST 
acknowledged these potential impacts and their notification obligation, but failed to provide a 
proper notification until on October 26, 2010, three business days before the comment period 
closed.  At a minimum, we would expect DTSC to extend the comment period so that the WTO 
Member States and their respective stakeholders may have the opportunity to comment on the 
Proposed Regulations, as required by U.S. law. 
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The Department is Obligated to Comply with CEQA 
 
Alston & Bird previously submitted substantial comments demonstrating the environmental impact 
that these regulations will have.  In addition, those comments demonstrate that no exemption 
exists to excuse the department from conducting an initial study at once, and based on that study, 
prepare an environmental impact report.  Rather than duplicate an exposition of the applicable law, 
GCA incorporates by reference the comments and exhibits submitted by Alston & Bird. 

 
 

Concern Regarding Adoption of Environmental Policy Council (EPC) Resolution 
 
Recognizing the far-reaching impact of the Green Chemistry laws, the Legislature directed the 
Department to conduct, as part of its rulemaking process, a multimedia evaluation of adverse 
impacts the proposed regulations could have on public health or the environment (Health & 
Safety Code Section 25252.5).  In its effort to comprehensively regulate products sold in 
California to keep consumers of those products safe, the Department must also consider the 
possible impacts such expansive regulations could have on other media such as air, water, 
waste disposal, or public health.  The Legislature did not leave responsibility for this important 
holistic analysis to the Department alone, however, but specifically drafted the new law to 
expand the role of the Environmental Policy Council, thereby enlisting the expertise of the 
directors of the state‘s key environmental agencies.  
 
Despite the Legislature‘s express direction that the Council consider potential adverse impacts 
from this far-reaching, largely unprecedented new regulatory scheme, the Department 
recommended and the Council simply accepted the determination that the process could not 
possibly result in significant adverse impacts to public health or the environment.  
 
The Council‘s acceptance of the Department‘s determination and adoption of the Resolution 
without regard for the comments provided in writing less than 24 hours prior and the public 
comments provided during the public hearing on November 27, 2010 is unacceptable.  Adoption 
of such a resolution should not have been considered at all prior to reviewing and considering 
public comments on the Department‘s determination that a thorough multimedia evaluation was 
not necessary.   
 
Even though the proposed regulations are designed to benefit public health and the 
environment, they may result in significant adverse impacts.  These significant adverse impacts 
may be offset by benefits, but should not have been discounted by the Council in making their 
determination regarding any possibility of a significant adverse impact.  The Council cannot 
conclusively determine that the proposed regulations will not, in any way, adversely impact 
public health or the environment.  We are highly concerned with the Council‘s action to affirm 
the Department‘s determination that a full multimedia review is unnecessary.  This action fails to 
meet the requirements of Health and Safety Code Section 25252.5 and should be revisited.  
(see GCA‘s Letter to the Environmental Policy Council – November 26, 2010) 
 
 

# # # # 



December 3, 2010 
 
Via email: gcregs@dtsc.ca.gov 
 
Regulations Coordinator  
Department of Toxic Substances Control 
Regulations Section  
PO Box 806   
Sacramento, CA 95812-0806 
 
Re:   Department of Toxics Substances Control 
         Safer Consumer Products Alternatives – Proposed Regulations, R-2010-05  
         Text of Proposed Regulations – Post-Hearing Changes (November 2010) 
 
Regulations Coordinator: 
 
We write on behalf of the 33 undersigned environmental and environmental justice 
groups, consumer advocates, health organizations, labor advocates, community based 
groups, parent organizations, and others who seek to fundamentally transform how 
chemicals are managed in order to protect our workers, children, public health, 
environment, and the economy.  
 
We provide these comments to the Department of Toxic Substances Control (DTSC) in 
response to the November 16, 2010 revisions to the proposed Safer Consumer Products 
Alternatives Regulations (R-2010-05) (“Revised Regulations”) within the established 15-
day public comment period.  The Revised Regulations incorporate revisions to the 
regulations proposed on September 14, 2010 (“Proposed Regulations”). 
 
I. Introduction 
 
First, our bottom line:   
 

We oppose promulgation of the Revised Regulations and urge DTSC to 
withdraw them in their entirety.  

 
CHANGE expressed support for the Proposed Regulations in its November 1, 2010 
comments filed with DTSC.  But the Proposed Regulations have now been radically 
restructured, and have strayed far from the discussions of the preceding two years of 
regulatory development. We have regretfully concluded that the new features of the 
revised regulations will render them so ineffective and burdensome that they should be 
jettisoned altogether.  In these comments we explain the major reasons for this 
conclusion. 
 
Should DTSC conclude that it wishes to promulgate the Revised Regulations over our 
substantive objections, it should nevertheless withdraw them because it has failed to 
provide the legally required opportunity for public comment. It is simply unconscionable 
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for DTSC to attempt force through a radically restructured regulation of this importance 
to the people of California without obtaining meaningful public input.  Or, at the very 
least, DTSC should provide for a 45-day comment period and public workshop to discuss 
the implications of the Revised Regulations.  
 
In our comments below we address each of these issues, beginning with DTSC’s 
procedural error. 
 
II. The 15-Day Comment Period Is Illegal. 
 
Should DTSC wish to promulgate the Revised Regulations over the substantive 
objections we set forth in the next section, it should nevertheless withdraw them because 
the 15-day notice and comment period is illegal.  
 
DTSC may establish a shortened 15-day notice and comment period for changes to 
proposed regulations that are “(1) nonsubstantial or solely grammatical in nature, or (2) 
sufficiently related to the original text that the public was adequately placed on notice 
that the change could result from the originally proposed regulatory action.”1 DTSC 
asserts that the “sufficiently related” provision applies here.2  
 
But the Revised Regulations differ so greatly from the Proposed Regulations, which were 
the product of a two-year process in which CHANGE and other signatories to these 
comments participated at every step of the way, that DTSC’s position is not credible.  
Numerous highly significant changes, including deletion of one-third of the original text, 
amounting to a complete restructuring and raising numerous new issues have been 
adopted with virtually no public discussion or input. Many of the revisions contained in 
the Revised Regulations have never been discussed in public and could not possibly have 
been anticipated. Unfortunately, with these last-second, surprise revisions DTSC has 
undermined its two-year process for seeking public input and discussion.  This is 
precisely the sort of abuse of government power and special interest political influence 
that Government Code § 11346.8(c) was intended to prevent.  This illegal process for 
promulgating the Revised Regulations renders them invalid and they should be 
withdrawn. 
 
We have attempted to respond to the Revised Regulations in the 15 days provided by 
DTSC, and these comments summarize some of our major concerns.  But we have not 
been able to include herein all of our concerns. Nor have we even begun to develop and 
offer specific solutions to the many new problems created by the restructuring.  There 
simply has not been enough time to do so.  Thus, if DTSC does not withdraw the Revised 
Regulations in their entirety, then we request that DTSC provide at the very least a 45-

                                                        
1 California Government Code § 11346.8 (c). See also Title 1, California Code of Regulations § 
42; Government Code § 11346.8(e) (requests for additional time should be granted where new 
issues are raised and member of public requests additional time to respond). 
2 See DTSC’s November 16, 2010 “15-Day Public Notice And Comment Period Notice Of Public 
Availability Of Post-Hearing Changes And Availability Of Documents Added To the 
Rulemaking File,” at page 3 (citing Title 1, CCR § 42). 
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day comment period including a public workshop to work through the new proposal 
contained in the Revised Regulations. 
 
III. Our Bases for Objecting to the Revised Regulations 
 
 A. The Revised Regulations Perpetuate  
  Shortcomings of the Proposed Regulations 
 
We very briefly note here that the Revised Regulations perpetuate shortcomings of the 
Proposed Regulations that CHANGE and other signatories to these comments have noted 
frequently as they were developed over the past two-years. Chief among these are that 
they fail to: 
 

  Provide a mechanism for taking prompt action on chemicals 
    known to be hazardous. 
  
  Require industry to develop a basic level of hazard information 
    about their products as a condition for putting them on the market. 
 
  Place the burden of proof on industry to show their products are 
    reasonably safe. 
 
  Require release to the public of substantial information relating to 
    whether products pose a threat to human health and the 
    environment, thus allowing it to be withheld from the public and to 
    remain secret.   

 
We recognize that the extent to which AB 1879 requires DTSC to pursue these central 
objectives of chemicals policy reform is somewhat ambiguous.  But we believe the 
statute does provide DTSC with authority to take meaningful steps to advance these 
goals.  We again express our regret that it has chosen not to do so. 
 
Despite these shortcomings, CHANGE supported the Proposed Regulations in the hope 
that they would constitute a modest step forward in the reform of chemicals policy.  But 
now the Revised Regulations contain so many additional shortcomings that we do not 
believe they should be promulgated, as we explain in the next section. 
 
  
 B. The Revised Regulations Will Be Ineffective  
  and Unduly Burdensome --- They Should Be Withdrawn 
 
The Revised Regulations would impose unreasonable burdens on DTSC, provide only 
minimal incentives for industry to genuinely reexamine and reduce its use of toxic 
chemicals in consumer products rather than evade the regulations, and make any 
oversight by the public and the market virtually impossible. The Revised Regulations 
would not promote the development and adoption of safer chemicals to any significant 
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degree, if they would do so at all. Accordingly, their implementation would simply not be 
worth the effort and costs to DTSC, to the public for the oversight efforts it would have to 
expend and even to industry if it chooses to respond by generating counterproductive 
paperwork, as the Revised Regulations unfortunately invite it to do. 
 
Below are some of the significant new features of the Revised Regulations which, in 
conjunction with the other major problems identified above, lead us to oppose their 
promulgation: 
 
1. The Revised Regulations Impose a Limited “Duty to Comply” That Renders 
Them Virtually Unenforceable.  The Revised Regulations no longer place the duty to 
comply with its provisions on the entire product supply chain, but now limit that duty 
principally to product manufacturers.3 DTSC may create a limited duty to comply for 
individual retailers only if product manufacturers fail to comply and DTSC notifies 
retailers of a specific requirement and time frame for response, a duty that can be 
discharged if retailers cease ordering the product.4  No other element of the supply chain, 
including distributors and importers, is held accountable under any circumstances for 
responding to the requirements of the Revised Regulations. Meanwhile, for the only 
potential responsible entities, product manufacturers and retailers, the Revised 
Regulations eliminate numerous responsibilities, including the obligation reasonably to 
become aware of the chemical contents of products.5  
 
This structural change renders the Revised Regulations utterly unenforceable.  Modern 
supply chains often involve many parties dispersed about the globe, and many of them, 
including retailers and even final product manufacturers typically have little idea of the 
chemical content of the products they assemble or sell. DTSC has chosen to place the 
primary duty to comply on product manufacturers, but many of these are distant from 
California with no direct contact or direct obligations to the State.  Apparently 
recognizing this, DTSC has chosen retailers as the only other potentially responsible 
entity, but this is the most dispersed and fragmented element of the supply chain and the 
least likely to know the chemical content of consumer products. 
 
DTSC seems to be planning to encourage compliance by purchasing products from 
individual retailers and testing them to detect failures to comply and then posting notices 
of such failures on its website.6 But DTSC does not now and will never have the 
resources necessary to do this on any meaningful scale, and we believe it fundamentally 
inappropriate for government to assume responsibility for tracking down the chemical 
content of products. At best this strategy would address only a handful of products in an 
ad hoc and utterly ineffective fashion. 
 

                                                        
3 § 69301.1(a)(72); § 69301.3(a)(1). 
4 § 69301.3(a)(1), (c). 
5 Compare Revised Regulations § 69301(b) with Proposed Regulations § 69301(b).  
 
6 See § 69301.3(d); personal communications with DTSC staff. 
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Without making the entire supply chain accountable for the chemical contents of 
products, as did the Proposed Regulations and as the European Union has done with its 
REACH regulation, DTSC has virtually no hope of obtaining cooperation by the various 
elements of supply chains or productive responses from industry rather than evasive 
finger pointing, assertions of lack of knowledge and responsibility, or even no responses 
at all.  The limited duty to comply provided by the Revised Regulations instead 
encourages companies to remain ignorant of the chemical contents of products they sell 
and promotes further balkanization of product supply chains, including departure from 
California of manufacturers along with California jobs.  
 
2.   High Burdens to Show Threats to Human Health or Environment. The Revised 
Regulations place enormous burdens on DTSC to establish threats to human health and 
the environment for each individual chemical and each individual product. These new 
requirements apply throughout, including to identification of Chemicals of Concern,7 
identification of Priority Products,8 development of regulatory responses for selected 
safer alternatives9 and presumably to regulatory responses as well.10 
 
DTSC must now show that individual chemicals can cause “adverse impacts” to air, 
water, soil, public health, and ecological systems, the definition of which is framed in 
terms of actual adverse impacts of individual chemicals, sometimes limiting “impacts” to 
definitions contained in current laws.11 DTSC must also develop “reliable” exposure 
information, which is defined in terms of either monitoring information that exists for 
relatively few chemicals or modeling that can establish point exposures associated with 
adverse impacts.12 This type of evidentiary requirement to show that a chemical is a 
Chemical of Concern ignores the modern reality that the cumulative impact of numerous 
chemicals and other factors often lays at the root of modern health and environmental 
problems.  It subverts the intent of AB 1879 to promote reduction of exposures to 
hazardous chemicals, and reasserts the chemical-by-chemical risk approach that has 
proved so ineffective. 
 
Thus, at every turn, DTSC has assumed significant burdens of data gathering and 
technical analysis as well as high legal burdens of proof.  Every judgment that DTSC 
would make can be challenged and appealed in court. This would drive DTSC into 
resource-intensive analysis of a limited number of chemicals, often, one would expect, 
the very same chemicals which have been well studied and are already the subject of 
existing laws, which will in turn function to remove those chemicals from consideration 
under these Regulations (see discussion herein below of impact of other laws).  
 
The high burdens now placed on DTSC throughout the Revised Regulations will 
assuredly lead to the paralysis-by-analysis that is a feature of current chemicals regulation 

                                                        
7 § 69302.3. 
8 § 69303.3 
9 § 69306.2(b). 
10 § 69306.6(a). 
11 § 69301.1(a)(4)-(8). 
12 § 69301.1(a)(71). 
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under the federal Toxics Substances Control Act and that has made that law so 
ineffective. 
 
3. Fewer Controls on Claims of Confidentiality of Information.  The Revised 
Regulations further encourage industry claims of confidentiality of information relating 
to the health and environmental impacts of chemicals in products.  Provisions of the 
Proposed Regulations that have been eliminated include those that: (1) required specific 
public identification of claims of confidentiality and their bases,13 (2) set forth procedures 
for DTSC review of such claims,14 and (3) identified specific information that could not 
be claimed as a trade secret under the “hazard trait submission” section of AB 1879.15   
 
These changes weaken DTSC’s controls and public scrutiny of confidentiality 
designations and so further encourage those designations.  In particular, without general 
guidelines describing what is and is not permissible under the “hazard trait submission” 
provision of AB 1879, industry designations can only be challenged on a case-by-case 
basis by either DTSC or through litigation by third parties. Experience under TSCA has 
proved how aggressive industry is likely to be on confidentiality designations and how 
difficult those designations will be to confront on a case-by-case basis. 
 
The confidential information provisions of the Revised Regulations ensure that neither 
the public nor the market will have any real access to many of the decisions, analyses and 
Reports made under the Regulations, including Chemicals of Concern prioritization and 
listings, Priority Product prioritization and listings, alternatives assessments and AA 
Reports, and regulatory responses.   
 
This lack of transparency saps the Revised Regulations of any ability to assure the public 
of the quality of the decisions that will be made under them, and also deprives the public 
and the market of any ability to respond to information generated by the program.  
 
4. Elimination of Exposures Addressed by Other Laws.  The Revised Regulations 
expand the impact of any federal or state law or regulation, or ratified international treaty, 
that “addresses” (not eliminates) an exposure pathway for a chemical.  Now, any 
exposure that is “addressed” by such a law must be eliminated from consideration by 
DTSC throughout the regulation, including when DTSC considers whether (1) a chemical 
is a Chemical of Concern,16 (2) a product is a Priority Product,17 and (3) an alternative is 
a safer alternative.18  A Priority Product can be exempted from the Revised Regulations 
entirely if all exposure routes that would cause its listing are addressed by an existing 
law.19  One can expect aggressive industry assertions that particular exposure routes for a 
chemical of concern is “addressed” by another law or regulation. 

                                                        
13 See elimination of § 69310.5 of Proposed Regulations. 
14 See elimination of § 69310.5 of Proposed Regulations. 
15 § 69309.2; AB 1879, HSC § 25257(f). 
16 § 69302.3(a)(4). 
17 § 69303.3(a)(3). 
18 § 69305.3(a)(3). 
19 § 69301(b)(5). 
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We think it is reasonable to interpret SB 509, the supposed legal source of this 
requirement, so as to bar DTSC from issuing regulatory responses that conflict with other 
existing laws.20  But it is simply preposterous to eliminate the health and environmental 
threats that are permitted, even if partially controlled, by existing laws from all 
consideration under the Revised Regulations.  The fact that the law permits a certain level 
of exposure to a chemical through the air or water or the workplace simply does not 
render that exposure harmless, particularly because of the cumulative impact that 
frequently results from multiple exposures.  
 
Thus, the Revised Regulations undercut the fundamental goal of AB 1879 to examine the 
full life-cycle of toxic chemicals, to consider cumulative impacts, and to remedy the 
extreme media-by-media approach taken by our current laws. They will not promote the 
development of safer alternatives that avoid current legal exposures, and in fact will 
perpetuate and even encourage those exposures. 
 
5. Limited Lists of Chemicals of Concern and Priority Products.  The Revised 
Regulations ensure that far fewer chemicals and products will be brought under 
regulatory scrutiny. 
 
With respect to chemicals, the Revised Regulations have eliminated the lists of 
Chemicals Under Consideration and Priority Chemicals, and now require DTSC to 
prepare only a list of Chemicals of Concern.  This process now requires DTSC to conduct 
a data intensive, burdensome prioritization process to identify a chemical as a Chemical 
of Concern.21  DTSC must now formally assess and compare the relative threats of 
chemicals across a wide variety of considerations including numerous physical properties 
and threats to human health and the environment, exposure potential from consumer 
products and coverage by other laws and regulations.  Once chemicals are prioritized 
according to each of these three criteria in turn, DTSC then must limit the number of 
Chemicals in Concern in accord with resources it has available to evaluate products 
containing them.  DTSC has one year to complete its initial list of Chemicals of Concern, 
including public workshops and opportunities for comment, with no obligation ever to 
supplement that list.22  
 
With respect to products, the Revised Regulations have eliminated the list of Products 
Under Consideration, and now require DTSC to prepare only a list of Priority Products.  
Once Chemicals of Concern are prioritized according to the process described above, this 
additional process now requires DTSC to conduct a data intensive, burdensome 
prioritization process before identifying a class of products as a Priority Product.23  DTSC 
must now formally assess and compare the relative threats of different products taking 
into account the attributes of the relevant chemical of concern within each potential 
Priority Product, evaluate extensive commercial and use information and then consider 
                                                        
20 SB 509, HSC § 25257.1. 
21 § 69302.3. 
22 § 69302.2. 
23 § 69303.3. 
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any effect of other laws and regulations.  Once products are prioritized according to these 
criteria, DTSC then must limit the number of Priority Products in accord with the 
resources it has available to evaluate AA Work Plans and AA Reports and to develop 
regulatory responses for the products.  DTSC has one year to complete its initial list of 
Priority Products, including public workshops and opportunities for comment, with no 
obligation ever to supplement that list.24 
 
The data and analytical requirements and burdens of proof placed on DTSC by these two 
prioritization processes are extensive.   They transform the Proposed Regulation’s list of 
properties that could justify designation of a chemical of concern or product of concern 
into a list of properties that must now all be formally compared chemical-by-chemical 
and product-by-product in two separate, successive complex prioritization processes. It 
requires information about the extent of use of individual chemicals and products in the 
State that often does not exist and that DTSC must try to obtain and compile from diverse 
manufacturers. It requires DTSC to eliminate from consideration any exposure pathway 
of a chemical already “addressed” by another law. The use of confidential information 
will be necessary in both prioritization processes, which will undermine oversight by the 
public and market. The results of the prioritization processes, which involve many 
difficult judgments, can be and very likely will be legally challenged. Moreover, the 
allocation of such large burdens to DTSC provides incentives for industry to work to 
reduce rather than increase DTSC resources so as to limit the impact of the regulation. 
 
This new process virtually ensures that a very limited number of chemicals will ever be 
designated as Chemicals of Concern or products as Priority Products.  It is a far cry from 
the intent of AB 1879 and the Proposed Regulations to bring a substantial number of 
chemicals and products containing them under scrutiny so as to prompt the 
comprehensive development of a safer chemicals industry.  
 
6. Unreviewable Chemical Substitutions, Including Regrettable Substitutions, Will 
Result. Manufacturers may avoid the Revised Regulations by removing from their 
Priority Products any Chemical of Concern, including by replacing it with a known toxic 
chemical or an unstudied chemical. No notice to DTSC or the public, or any analysis or 
demonstration of safety of the substitute, is required.  The Proposed Regulations 
contained some efforts to control this problem of potential regrettable substitutions, but 
those are for the most part now completely eliminated.  
 
Once a Priority Product is put on the final list, the Revised Regulations do require 
manufacturers to perform an alternatives analysis if they remove a Chemical of Concern 
from a Priority Product and this results in the addition of a chemical or increase in 
amount of a chemical.25  But even this requirement, which only attaches once a Priority 
Product is finally listed, can be entirely evaded if the manufacturer simply removes the 
original Priority Product from the market and then introduces a new (“Improved!”) 

                                                        
24 § 69303.2. 
25 § 69303.2(d). 
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product that does not contain a Chemical of Concern and that is therefore not a Priority 
Product subject to regulatory requirements.26  
 
Unfortunately, the Revised Regulations are very unlikely to accomplish more than 
uncontrolled elimination from Priority Products of the few Chemicals of Concern that 
DTSC will be able to list, which will inevitably sometimes involve regrettable 
substitutions that society will have no immediate knowledge of. 
 
7.  Elimination of Tiers of Alternatives Assessments.  The Revised Regulations 
eliminate the all but one tier of alternatives assessments, and are now limited to a single 
alternatives assessment process.  While this simplifies the regulations, it also eliminates 
the capacity of the program to result in relatively quick action to substitute or regulate 
known hazardous chemicals.  The need to do this has been highlighted by CHANGE and 
numerous members of the Green Ribbon Science Panel.   The elimination of the 
additional tiers of alternatives assessments adds to the inability of the Revised 
Regulations ever to address more than a short list of Chemicals of Concern and Priority 
Products. 
 
8. “Third-Party Verifier” Renders Oversight Ineffective.  The Revised Regulations 
essentially eliminate the oversight provisions of the Proposed Regulations, which were 
essential given the limited capacity of DTSC and the lack of transparency created by 
confidentiality of information. The program for qualifying, accrediting, and monitoring 
the performance of those who would perform alternatives assessments has been 
completely eliminated.27 The Revised Regulations do retain a “third-party verifier” and 
provisions to prevent financial conflicts, but this unaccredited entity is intended simply to 
verify compliance with the formal requirements for alternatives assessments and does not 
perform a detailed substantive review.28  The loss of the accreditation program, along 
with the training that that would entail, will slow the development of quality reliable 
alternatives assessors, a capacity that implementation of the California Green Chemistry 
Initiative desperately needs.  
 
Under the Revised Regulations, DTSC is now the only possible substantive reviewer of 
industry-produced AA Work Plans and AA Reports, and it must issue a notice of 
deficiency or completeness within 60 days.29  One hopes that DTSC would be able to 
provide a substantive review of these documents and reject them where appropriate, but 
this may not be so. DTSC’s authority under the Revised Regulations is framed in terms of 
reviewing for “compliance” and providing notices of “deficiency” or “completeness,”30 
terms that often denote an administrative rather than substantive review.   
 
DTSC’s lack of resources now and in the foreseeable future to perform this oversight task 
on any kind of significant scale by itself ensures the limited scope of this program. 
                                                        
26 § 69301.3(b). 
27 §69305.1;  see elimination in its entirety of former Article 8 of Proposed Regulations. 
28 § 69305.1(c). 
29 § 69305.5. 
30 § 69305.2(b); § 69305.5. 
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Moreover, the combination of DTSC’s lack of resources with the lack of transparency 
resulting from the confidentiality of information ensure that there is little prospect of any 
real oversight of, or any reasonable public confidence in, any conclusions to be drawn 
from the alternatives analyses performed under the Revised Regulations. 
 
9. De Minimis Loophole Is Widened. The Revised Regulations widen and make it 
much easier for manufacturers to obtain the de minimis exemption, which permits 
Chemicals of Concern to remain as components of Priority Products without an 
alternatives analysis or any regulatory response.   
 
The de minimis exemption level is now set at the lower of 0.1% by weight or a California 
hazardous waste regulatory threshold if there happens to be such a standard for a 
particular Chemical of Concern.31 The Revised Regulations have eliminated numerous 
controls on the availability of the de minimis exemption,32 including provisions 
permitting DTSC to find that even de minimis concentrations of a Chemical of Concern 
present a threat to human health and the environment.33 Moreover, the de minimis 
exemption is now triggered automatically when manufacturers file a De Minimis 
Exemption Notification – it no longer must be approved by DTSC.34 
 
CHANGE, numerous members of the Green Ribbon Science Panel and concerned 
scientists have all formally stressed the need to eliminate or at least constrain this 
exemption.  One reason for their concern is the public health and environmental reality 
that some chemicals exhibit adverse effects at very small exposures, particularly in view 
of the reality of cumulative impacts. Another is that such a provision invites industry to 
respond to the quest for safer alternatives by instead reformulating their products so as to 
contain less than the regulatory de minimis levels of Chemicals of Concern, and so escape 
the regulation. 
 
The broad loophole that the Revised Regulations opt for would virtually guarantee that 
some Priority Products would continue to contain Chemicals of Concern even once the 
Revised Regulation was fully implemented.  While we agree with the need to prioritize 
efforts to find safer alternatives, we believe that once Priority Products are identified, 
industry should attempt to develop safer alternatives to the relevant Chemicals of 
Concern.  But such development is only impeded by the existence of a broad, 
unscrutinized de minimis regulatory safe harbor.   
 
10. Nanomaterials Are Exempted.  Nanomaterials are completely exempted from the 
Revised Regulations.35  This exemption cannot reasonably be grounded in any conclusion 
that nanomaterials are either comprehensively regulated by other laws or that they are 
unlikely to present a threat to public health or the environment.  This exemption is 

                                                        
31 § 69301.1(a)(26). 
32 Compare Revised Regulations § 69301.1(a)(26) with Proposed Regulations § 69301.2(a)(24). 
33 Provisions eliminated from § 69303.2; Proposed Regulations § 69305.3 eliminated. 
34 § 69303.2(d)(3)(A)-(D); Proposed Regulations § 69305.3 eliminated. 
35 § 69301.1(a)(12), (13), (16), (19); see also elimination of § 69301.2(a)(50) of Proposed 
Regulations. 
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particularly unwarranted since nanomaterials are known to be components of at least 
some products within the three product categories DTSC must limit its consideration to 
until 2016: (A) children’s products (B) personal care products and (C) household 
cleaning products. 
 
It is hard to see this exemption as grounded in any factor other than extreme special 
interest politics. 
 
11.   Guiding principles removed.  One further, perhaps symbolic, revision is worthy of 
note here.   The Proposed Regulations contained a section articulating the principles 
intended to guide interpretation of the regulations as they were implemented.36  These 
guiding principles were rooted in the importance of promoting green chemistry and of 
reducing or eliminating adverse impacts on human health and the environment through 
redesign of consumer products and manufacturing.  
 
Removal of these guiding principles from the Revised Regulations weakens how they 
will be interpreted and implemented by DTSC, by manufacturers and eventually by the 
courts.   
 
But, sadly, it also reflects the unfortunate turn that the regulatory development process 
has taken.  
 
 

Conclusion 
 

Very substantial restructuring has transformed the Proposed Regulations into a form that 
we can no longer support.  Unfortunately, we have concluded that the state of California, 
the public health, the environment and the business community would all be better served 
if the Revised Regulations were not implemented at all by DTSC.  
 
Moreover, the process by which the Revised Regulations were promulgated violates 
Government Code § 11346.8 and renders them invalid.  
 
Accordingly, we oppose promulgation of the Revised Regulations and urge DTSC to 
withdraw them in their entirety on both substantive and procedural grounds.  At the very 
least, because it has deprived the public, including us, of a full opportunity to comment, 
DTSC should establish a 45-day comment period including a workshop. 
 
If you have any questions, please contact Ansje Miller at 510-655-3900, x315. 
  
 
Thank you for your consideration of our concerns, 
 

                                                        
36 Proposed Regulations § 69301.1 has been eliminated. 
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December 3, 2010 
Sent via e-mail 
 
Mr. Maziar Movassaghi  
Acting Director 
California Department of Toxic Substances Control 
P.O. Box 806 
Sacramento, CA 95812
 
Re:  Safer Consumer Products Alternatives Regulations (Green Chemistry) 
 
Dear Mr. Movassaghi:
 
The purpose of this letter is to express serious concern about the changes made to 
the Department of Toxic Substances Control’s (DTSC) proposed Safer Consumer 
Product Alternatives regulations.   
 
We were pleased to support the prior direction of the regulations, but are dismayed 
by many of the changes that have now been incorporated and the narrowing of 
focus.  The revisions are so dramatically different and ill-focused on the needs of the 
environment as we see it that we can no longer support the proposed regulations.  
In addition, the 15-day comment period was not sufficient for the kinds of changes 
presented in the revision and we believe they should be re-noticed per state 
regulation with a 45-day comment period to enable real review and appropriate 
comment.  
 
Tri-TAC is a technical advisory group for publicly-owned treatment plants (POTWs) 
in California. It is jointly sponsored by the California Association of Sanitation 
Agencies, the California Water Environment Association, and the League of 
California Cities. The constituent base for Tri-TAC collects, treats, and reclaims 
more than two billion gallons of wastewater each day and serves most of the 
sewered population of California.  We have incorporated some points of a comment 
letter coming to you from BACWA and BAPPG, our colleagues in the San Francisco 
Bay Area.  
 
Our members have noted with alarm the increase in consumer products that contain 
antimicrobial compounds, toxic metals and nano-constituents.  These are likely to 
compromise effluent quality, treatment plant operations, biosolids management 
options, and the compliance of our agencies and municipalities with their NPDES 
permit requirements.  We have few tools to use in keeping such potentially harmful 
chemicals out of the waste streams coming to us for treatment, and we have 
generally supported the concept of green chemistry in hopes it could stem the tide 
of harmful chemicals now available in the marketplace.  
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A technical advisory committee on POTW regulatory and policy issues 

However, the Revised Safer Consumer Products Alternatives Regulation will not 
lead to safer products with regard to environmental effects. While we appreciate 
several revisions made by DTSC, such as inclusion of chemicals and pollutants 
identified in Sections 303(c) and (d) of the Clean Water Act, we have numerous 
specific concerns about the regulation.   
 
Notice Period 
Per Government Code Section 11346.8(c) and California Code of Regulations Title 
1, Division 1, Chapter 1, Article 2, Section 42, the 15-day comment period was 
insufficient for the scope of the revisions. The scope of these changes could not 
have been reasonably anticipated.  Instead, a 45-day comment period should have 
been noticed, because the changes presented were not "sufficiently related" to the 
original regulatory notice.  We strongly encourage you to re-open the comment 
period for a full 45 days so as to comply with state regulation and provide adequate 
time for stakeholder review and comment.   
 
Narrowing of Eligible Product Categories 
In limiting the eligible products for inclusion in the Priority Products until 2016 to just 
those that are personal care products, children’s products or household cleaning 
products, a large number of known consumer products will not be addressed.  
Examples include mercury, professional cleaning products, paint that contains 
PCBs.  Nanomaterials are present in many new household and other products and 
very little is known about their environmental effects.  Much more will be known in 
the next five years, but your hands will be tied if these proposed regulations are 
enacted.   
 
Consideration of Environmental Harm 
It appears that DTSC will be limited to responses to documented environmental 
impacts, rather than having the ability to prevent such impacts in the first place.  The 
strong focus on human health leaves out consideration of environmental harm.  
Many pollutants, such as mercury, are known to be harmful to aquatic life at very 
low concentrations - small fractions of the concentrations that affect humans.  
Consideration of these pollutants was effectively removed by deletion of the de 
minimis level provisions that were replaced by the default 0.1% of the hazardous 
waste standard.  In water quality, typical standards for protection are 100 to 1,000 
times lower than hazardous waste standards.  
 
Cost of Compliance and Treatment 
There is little chance that the revised regulations will provide protection to the 
biological processes of wastewater treatment and the biosolids that result from that 
treatment and the management of that resource.  While the proposed regulations 
now include pollutants in 303(d) or receiving water toxicity listings, the compliance 
and treatment costs would now no longer be included as factors in DTSC's decision 
to regulate a product.  
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Regrettable SubstitutesRegrettable Substitutes 
Changes in the section of the alternatives assessment requirements of the proposed 
regulations have made the use of "regrettable substitutes" now possible.   
 
This letter does not contain all of our concerns.  As mentioned, the abbreviation of 
the comment period has made it necessary for us to capture several important 
issues and hope that the process is extended so that these important regulations 
get the attention they deserve.   
 
Thank you for considering our concerns.  We in the wastewater community support 
the goals and the spirit of Green Chemistry, and we are ready to assist DTSC in 
developing a better regulation that will protect human and environmental health. 
Please contact Gail Chesler at 925-229-7294 or gchesler@centralsan.org if you 
have any questions or seek clarification. 
 
Sincerely yours, 
 
 
 
Ben Horenstein 
Tri-TAC Chair 
 
cc: Regulations Coordinator, Department of Toxic Substances Control

A technical advisory committee on POTW regulatory and policy issues 
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December 3, 2010 

Via email: MMovassa(5_dtsc.ca.gov & gcreqs@dtsc.ca.gov 

Maziar Movassaghi 
Acting Director 
Department of Toxic Substances Control 
PO Box 806 
Sacramento, CA 95812-0806 

Re: Safer Consumer Products Alternatives - Proposed Regulations, R-
2010-05 - Post-Hearing Changes (November 2010) 

Dear Mr. Movassaghi: 

The San Francisco Public Utilities Commission (SFPUC) is the water, sewer, 
and municipal power utility for the City and County of San Francisco, and is a 
regional agency supplying water to 2.5 million people. Protecting water quality 
is part of our core mission and the effectiveness of the proposed Safer 
Consumer Products Alternatives Regulations will impact that core mission for 
years to come. The purpose ofthis letter is to express the SFPUC's concerns 
about the November 16, 2010 revisions to the regulations. 

The SFPUC collects and treats more than 80 million gallons ofwastewater 
and stormwater each day in order to remove harmful pollutants before the 
water is discharged into San Francisco Bay and the Pacific Ocean. The 
SFPUC has a critical interest in ensuring that pollutants are kept out of 
consumer products in order to protect public health, comply with the federal 
Clean Water Act through our National Pollutant Discharge Elimination System 
(NPDES) permit, care for the biological processes used in our treatment 
operations, and to maximize the quality of our biosolids. 

We are hopeful that the final Safer Consumer Product Alternatives 
Regulations will effectively prevent pollutants identified by the federal Clean 
Water Act §303(c) and §303(d) as well as harmful persistent or 
bioaccumulative chemicals from entering our combined wastewater and 
stormwater system. However, we believe that the current proposed 
regulations would not effectively protect our water resources from emerging 
constituents of concern, may provide a false sense of safety while stalling 
urgently needed legislative actions addressing the most harmful substances, 
and leaves publicly-owned treatment works and the public at large vulnerable 
the host of poorly evaluated chemicals used in consumer products. We have 
outlined our concerns below. 
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The list of Priority Products to be addressed first is inappropriately 
limited to just three product categories. 
The decision to regulate a product should be based on the level of hazard, 
not whether or not the product falls into a category. It is unclear as to what 
public safety benefit is derived from this limitation. 
Changes to §69303.3(c) 

De minimis level set at 0.1% for all chemicais. 
De minimis levels should be driven by the mechanisms causing toxicity, not 
by a one-size-fits-all standard. The hazard from some chemicals of concern is 
a function of dosage while for others such as endocrine disrupters or dioxin 
the hazard may be a function of any exposure in a likely pathway such that 
less than 0.1% still would be a threat. 
Changes to §69301.1(a)(26) 

Definitions of various adverse impacts do not consider threats or 
increased risks. 
A list of chemicals of concern will be developed based on a chemical's 
adverse impacts to air quality, ecology, soil quality, public health, and water 
quality. In the case of environmental toxins, isolating a direct proof of adverse 
impacts may be impossible due to the sheer number of chemical exposures in 
modern life. However, that doesn't mean that the hazard cannot be assessed 
or that it is not real. The threat of harm and the increased risk of harm should 
also be considered in making these determinations. 
Changes to §69301.1(4)-(8) and §69302.3(a)-(b) 

There are possible exemptions for chemicals of concern that are 
regulated by other agencies. 
A chemical or consumer product should not be excluded from regulation 
based on the fact that it is regulated under another federal and/or state 
regulatory program. DTSC must establish a process that evaluates each 
chemical of concern or consumer product regardless of prior regulation to 
determine whether the existing regulatory program's requirements will be as 
effective at protecting human, animal, and environmental health as the Safer 
Consumer Productions Alternatives Regulations. 
Changes to §69301(b)(5) 

Guiding Principles are deleted. 
The purpose of green chemistry and alternatives assessments are to re-think 
how products are developed, manufactured, and sold in California and to 
determine how best to develop and manufacture consumer products that 
contain little or no listed chemicals of concern. In order to accomplish this, 
DTSC must incorporate green chemistry principles and end-of-life disposal 
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analyses into these regulations. The Guiding Principles should be included in 
these regulations as a resource for regulatory interpretation. 
Removal of §69301.1 and changes to §69301.4(b) 

"Nanomaterial" was deleted from the definition of "Chemical". 
Nanomaterials are already used in more than 1,000 products and that use is 
growing exponentially every year. By first including nanomaterial and then 
deleting it from a later draft, DTSC has created a legal argument that 
nanomaterial is not a "chemical" for the purposes of these regulations. 
Nanomaterials absolutely have to be included in this definition. At this point, 
the only way to be certain that nanomaterial is to be regarded as a "chemical" 
is to expressly name it in the definition. 
Changes to §69301.1(a)(12) and removal of §69301.1(50) 

Accountability narrowed to manufacturers only. 
The supply chain is not made accountable for compliance. The manufacturer 
should be the first responsible entity, but distributors, importers, etc. should 
also be held responsible if the manufacturer fails to act, particularly given the 
jurisdictional questions raised by our global economy. 
Changes to §69301.1(72) and §69301.3(a)(1) 

State certification of third-party assessment entities has been 
eliminated. 
Third party assessment entities should be state certified as impartial beyond 
just the limit of no economic interest required in §69305.1(c) (1). DTSC may 
have to rely heavily on third party assessors of AA reports, especially in 
regard to engineering and production design where DTSC may not have 
specific expertise. Without a truly independent third party review, DTSC and 
the public would be too dependent on the good faith of the responsible party. 
Removal of §69301.6(a)(16), §69301.6(b)(10)-(11), and Article 8 in its entirety 

Manufacturers can more easily claim that product information is a trade 
secret. 
Provisions that would have required specific public identification of 
manufacturer claims and their basis when trade secret exemptions are being 
sought have been eliminated. Without the clause for discretionary review by 
DTSC of these claims, manufacturers can easily claim confidential business 
information or trade secret without delving into the contents of the potential 
chemicals of concern contained in their product. Here again, DTSC and the 
public would be too dependent on the good faith ofthe responsible party. 
Removal of §69310.5 and changes to Article 9. 
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The SFPUC appreciates the opportunity to comment on the draft of the 
proposed Safer Consumer Products Alternatives Regulations; but we believe 
that 15 days was an inadequate amount of time to fully assess the 
substantive changes proposed. We urge DTSC to delay any plan to adopt the 
current proposed regulations until our concerns are addressed. Your serious 
consideration is appreciated. 

Sincerely, 

JulieFEllis 
Assistant General Manager, External Affairs 

cc: Regulations Coordinator, Department of Toxic Substances Control 
(gcregs(5_dtsc.ca.gov) 
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 Director Governor 

 

November 29, 2010 
 
Regulatory Coordinator 
Department of Toxic Substances Control 
Regulations Section 
P.O. Box 806 
Sacramento, CA 95812-0806 
 
CALIFORNIA DEPARTMENT OF PUBLIC HEALTH (CDPH) COMMENTS ON 
SAFER CONSUMER PRODUCT ALTERNATIVES-PROPOSED REGULATIONS 
R-2010-05 POST HEARING CHANGES NOVEMBER, 2010 
 
To whom it may concern: 
 
CDPH submits these comments about the November Post Hearing Changes made to 
the Safer Consumer Product Alternatives-Proposed Regulations of September, 2010 in 
order to comply with the December 3, 2010 deadline to the fifteen day comment period. 
 
The Post Hearing Changes are substantial and they fundamentally change the 
proposed regulations.  CDPH has not had sufficient time to assess the full extent of 
those changes and their impacts on CDPH mandates and authorities given the short 
comment period.  The September Proposed Regulations were the product of almost two 
years of meetings and discussions among stakeholders, the Green Ribbon Science 
Panel, and other agencies.  It is therefore surprising to see such extensive revisions to 
those Proposed Regulations following the 45 day comment period.  It is equally 
surprising to have a mere 15 day comment period given the extent of the changes.  
CDPH is concerned that there has not been sufficient time for public health 
stakeholders to review and fully understand the potential health implications of the We 
therefore recommend that the Department of Toxic Substances Control (DTSC) 
extend the public comment period to allow for formal input from the Green 
Ribbon Science Panel, the Executive Council, and other stakeholders. 
 
The elimination of Guiding Principles on page 7 is an indicator of the potentially 
sweeping changes that were made.  These principles formed a solid rationale for the 
regulations.  The section on Guiding Principles should be included in the final 
Regulations. 
 
While many deletions may have been in the spirit of streamlining the regulations, some 
of these deletions appear to weaken public protections.  For example, a “Chemicals 

Center for Chronic Disease Prevention and Health Promotion, MS 0508, P.O. Box 997377, Sacramento, CA 95899-7377 
(916) 445-0661 

Internet Address:  www.cdph.ca.gov  
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Under Consideration” list was removed and while reliable data is required for entry in 
the “Chemicals of Concern” list, chemicals for which there is insufficient health data are 
not listed.  Consequently, chemical development researchers and producers, along with 
product formulators have no incentive to address the extensive health data gaps that 
presently exist for most chemicals in commerce.  The regulations rely more heavily now 
on proving exposures as a basis for listing, which will be both time and resource 
intensive as well as more difficult to prove.  This places the burden of responsibility and 
liability on DTSC, not the manufacturer.  Yet DTSC has no new resources to administer 
these regulations.  The same issue applies to the alternatives analysis as well.   
 
Another major concern is that these proposed regulations now restrict DTSC’s activities 
to addressing the three product categories of children’s products, personal care 
products, and household cleaners until after January 1, 2016.  This proposal does not 
adequately justify or explain what criteria were used to make this selection, which 
significantly narrows the potential public health benefit of the regulations.  For example, 
this restriction would limit any Green Chemistry-based actions with respect to 
widespread exposures from other well recognized sources, such as halogenated flame 
retardants migrating from seating furniture.  DTSC staff and management are well 
aware that California residents have the highest levels in the world of these neurotoxic, 
hormonally disruptive chemicals in their homes and bodies due to the state’s unique 
furniture flammability rules.  In fact, DTSC’s own laboratories were the first in the 
country to identify the magnitude of these exposures in California residents.  Therefore, 
it is very hard to understand the decision to foreclose the possibility of addressing 
halogenated flame retardant exposures, and we are concerned that there are many 
other exposures of concern that would be similarly excluded from early consideration 
under the revised regulations.  CDPH recommends that DTSC rescind this section 
of the regulations. 
 
It appears that oversight of the alternatives assessment process has been scaled back.  
There is no longer a third party certification and review, so manufacturers will conduct 
their own alternative analyses without oversight.  Involvement of third party certificates 
and audits greatly increases the effectiveness and oversight management of this effort. 
Third-party certification and review of industry analyses should be required. 
 
A flow chart depicting the process of identifying chemicals of concern and products of 
concern, how they are prioritized, when alternative assessment is required and by 
whom, and the regulatory actions that follow would be very helpful.  A plain language 
description of the overall proposed process, as well as publicly available 
presentations or webinars would be appropriate to better inform the public of the 
changes that are being proposed, as so many significant changes have been 
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proposed.  Further explanation of the rationale behind these changes would also 
be helpful.   
 
Finally, clear timelines for implementing these regulations appear to have been deleted 
and should be clarified. .  A flow chart and timelines should be included in the final 
Regulations. 
 
We hope these comments will be of value as you work to complete a health-protective 
final regulatory product.  Please direct any questions to Rick Kreutzer 
(rick.kreutzer@cdph.ca.gov) or to Barbara Materna (barbara.materna@cdph.ca.gov). 
 
Sincerely, 
 
 
 
Linda Rudolph, MD, MPH 
Deputy Director 
California Department of Public Health 
Center for Chronic Disease Prevention and Health Promotion 
 
cc: Kevin Reilly, DVM, MPVM 

Chief Deputy Director of Policy and Programs 
California Department of Public Health 

 
Mark B Horton, MD, MSPH 
Director 
California Department of Public Health 



GAIL FARBER, Director

December 2, 2010

COUNTY OF LOS ANGELES
DEPARTMENT OF PUBLIC WORKS

"To Enrich Lives Through Effective and Caring Service"

900 SOUTH FREMONT AVENUE
ALHAMBRA, CALIFORNIA 91803-1331

Telephone: (626) 458-5100
http://dpw.lacounty.gov ADDRESS ALL CORRESPONDENCE TO:

P.O. BOX 1460
ALHAMBRA, CALIFORNIA 91802-1460

I N REPLY PLEASE
REFER TO FILE: EP-4

Mr. Jeff Woled, Regulations Coordinator
Regulations Section
Department of Toxic Substances Control
P.O. Box 806
Sacramento, CA 95812-0806

Dear Mr. Woled:

REQUEST FOR EXTENSION OF THE COMMENT PERIOD FOR THE PROPOSED
REGULATION FOR SAFER CONSUMER PRODUCT ALTERNATIVES DATED
NOVEMBER 2010

Public Works would like to request an extension of the final comment period for the
Department of Toxic Substances Control's Green Chemistry Initiative Proposed
Regulation for Safer Consumer Product Alternatives (Regulation).

Public Works is the lead agency responsible for ensuring safe, efficient, and integrated
waste management within the County of Los Angeles, as well as for the County
unincorporated areas' compliance with California's Integrated Waste Management Act
of 1989 (Assembly Bill 939, as amended). Given the effects the Safer Consumer
Product Alternatives Regulation will have on solid waste disposal, it is important to allow
local governments additional time to comment on the latest revisions to the Regulation.
The substantial revisions presented in the November 2010 draft of the Regulation,
coupled with a two-week comment period interrupted by a major holiday interlude
significantly reduced local governments' ability the review and analyze the proposed
changes to the proposed Regulation. Considering local governments currently shoulder
the physical and financial burden of managing many types of waste, including those that
may be regulated as a result of the Department of Toxic Substances Control's Green
Chemistry Initiative, an extension would be greatly appreciated.
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Mr. Jeff Woled
December 2, 2010
Page 2

Thank you for this opportunity to provide comments. If you have any questions, please
contact Mr. Carlos Ruiz of this office at (626) 458-3501, Monday through Thursday,
7 a.m. to 5:30 p.m.

Very truly yours,

GAIL FARBER
Director of Public Works

f

/ PAT PROANO
Assistant Deputy Director
Environmental Programs Division
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Commenter: (15)68 
 
 
Since I learned about the revised regulations for the Green Chemistry Initiative only tonight, and 
the public comment period ends tomorrow, my comments will be very brief. 
 
1. A 15-day public comment period - including a 4-day holiday weekend - is too brief to allow 
meaningful analysis and comment on these totally revised proposed regulations. It is almost 
certainly illegal.  I urge you to extend the period for comment on the new revisions - or to 
abandon them and adopt the regulations as proposed in September, since that version was 
adopted after a two-year process that allowed meaningful public comment. That previous version 
is also the one that was referenced in the EPC resolution. 
 
2. These revisions have significantly weakened the regulations that were previously proposed. It 
is doubtful that the final regulations will be effective in promoting Green Chemistry.  
 
Again, I regret that due to the very short time period, I cannot comment in more detail. 
 
Linda K. Phillips, Ph.D., CHMM 
 
 

********************************************************************* 
Linda K. Phillips, Ph.D., CHMM 
Local Emergency Planning Committee, California Region I 
        Alternate, Community Groups  
 
5730 Encina Rd. #2, Goleta, CA 93117 
805-451-7830 
*********************************************************************  

 



Volvo Cars of North America, LLC  
Volvo Drive  

PO Box 914  

Rockleigh, NJ 07647  

Phone: 201-768-7300  

 
 
 
 

  December 3, 2010 
 
 
  
California Department of Toxic Substances Control 
Office of Legislation & Regulatory Policy 
Jeff Woled, MS 22A 
P.O. Box 806 
Sacramento, CA 95812‐0806 
 
Dear Mr. Woled:  
   
Re:  SAFER CONSUMER PRODUCT ALTERNATIVES 

Proposed Regulations R‐2010‐05, November 16, 2010 
 
On behalf of Volvo Car Corporation (VCC), Gothenburg, Sweden, Volvo Cars of North America, LLC (VCNA), 
Rockleigh, New Jersey, is pleased to respond to the California Department of Toxic Substances Control Proposed 
Regulation R‐2010‐05, Safer Consumer Product Alternatives, published September 13, 2010 and revised November 
16, 2010. 
 
Volvo offers these comments and recommendations with the goal – once again – of simplifying and strengthening 
the administration of the proposed regulation, thereby increasing its efficiency, effectiveness, and responsiveness.  
From experience in chemical product management in Europe and Asia, Volvo has learned that, to achieve the high 
goals of having a system that is both pro‐active and quick to react, efficiency is critical. 
 
I would welcome follow‐up contact to discuss and amplify any information provided herein.  If you have any 
questions, please contact me at 201‐768‐7300, extension 7908.  
 
Sincerely, 
 
 
 
 
 
Adam Kopstein, Manager 
Automotive Safety & Compliance 
Volvo Cars of North America, LLC 
 
 
 
Encl.:   Volvo Car Corporation Comments to California R‐2010‐5 Sept. 13, 2010 Revised Nov. 16, 2010 

Volvo Car Corporation Comments to California R‐2010‐5 Sept. 13, 2010

 

Volvo Car Corporation Comments to Proposed California R‐2010‐5 2010‐12‐03 
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Volvo fully supports the comments offered to the docket by the Alliance of Automobile 
Manufacturers on December 3, 2010, as well as its own comments to the docket on 
November 1, 2010.  Additionally, Volvo would like to offer the following comments and 
recommendations to this revision of the NPRM. 
 
First, Volvo welcomes the positive changes and narrowing of scope made to the text of 
the proposed regulation, November 2010.  We approve of the work method whereby the 
Department of Toxic Substances Control will use a phase-in for the different business 
areas, a first group of priority products, and adding only some types of products at first.  
This will allow both industry and authorities to gain experience with administration of the 
requirements, and to see how they play out in actual practice.   Like many others in 
industry, Volvo still believes that greater efficiencies can be achieved through further 
refinement of the regulation, and Volvo looks forward to working with the Department in 
that respect. 
 
 
Clarifications Requested in This Version: 
 
In order to understand the scope of this regulation and resource needs, Volvo requests 
more specifics on the intended implementation pace of Chemicals of Concern and 
Priority Products.  If it is not possible to provide an exact list of chemicals that will be the 
first until information has been gathered and prioritization has been done, all 
stakeholders would benefit from an order of magnitude for how many and with what 
frequency new Chemicals of Concern will be added.  §69302.3 (b) (2) states: 
 

"the list shall be limited in number based on the availability of Department 
resources,"  

 
But that guidance is vague. 
 
Without foresight, it will be impossible for any product manufacturer to begin to 
determine how much extra workload to plan for, how many additional personnel will be 
required within manufacturers and suppliers, and how to estimate the cost of third-party 
verification. 
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Volvo Cars of North America, LLC  
Volvo Drive  

PO Box 914  

Rockleigh, NJ 07647  

Phone: 201-768-7300  

 
 
 
 

  November 1, 2010 
 
 
  
California Department of Toxic Substances Control 
Office of Legislation & Regulatory Policy 
Jeff Woled, MS 22A 
P.O. Box 806 
Sacramento, CA 95812‐0806 
 
Dear Mr. Woled:  
   
Re:  SAFER CONSUMER PRODUCT ALTERNATIVES 

Proposed Regulations R‐2010‐05 
 
On behalf of Volvo Car Corporation (VCC), Gothenburg, Sweden, Volvo Cars of North America, LLC (VCNA), 
Rockleigh, New Jersey, is pleased to respond to the California Department of Toxic Substances Control Proposed 
Regulation R‐2010‐05, Safer Consumer Product Alternatives, published September 13, 2010. 
 
Volvo offers these comments and recommendations with the goal of simplifying and strengthening the 
administration of the proposed regulation, thereby increasing its efficiency, effectiveness, and responsiveness.  
From experience in chemical product management in Europe and Asia, Volvo has learned that, to achieve the high 
goals of having a system that is both pro‐active and quick to react, efficiency is critical. 
 
In the spirit of shared concern for the environment and as the recognized leader in automotive safety, Volvo offers 
the enclosed comments.   I would welcome follow‐up contact to discuss and amplify any information provided 
herein.  If you have any questions, please contact me at 201‐768‐7300, extension 7908.  
 
Sincerely, 
 
 
 
 
 
Adam Kopstein, Manager 
Automotive Safety & Compliance 
Volvo Cars of North America, LLC 
 
 
 
Encl.:   Volvo Car Corporation Comments to California R‐2010‐5 
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In the business of data collection and scientific analysis, efficiency means gathering concise and accurate 
information from the most qualified sources in the timeliest manner possible, avoiding unnecessary work, and 
reducing the background noise that invariably results from overabundant and redundant data.  At its simplest, the 
prize goes not to the one who has the most, but to the one who makes the most of what one has. 
 
First, we would like to state for the record that Volvo fully supports the letter (enclosed) offered by the Alliance of 
Automobile Manufacturers, on August 13, 2010, to Director Movassaghi, as well as the Alliance’s substantive 
comments, dated November 1, 2010, submitted to the proposed regulation docket.  Additionally, Volvo would like 
to offer the following comments and recommendations. 
 
International Material Data Reporting System (IMDS)1 and  

Global Automotive Declarable Substance List (GADSL)2
Volvo was a cofounder of the International Material Data Reporting System and Global Automotive Declarable 
Substance List.  These two well‐established and well‐respected resources contain information about all products 
and their material constituents.  Underlying Volvo’s work in the development of both of these resources were the 
goals of maximal environmental benefit and maximal process efficiency.  As a cofounder and long‐time user of 
IMDS and GADSL, Volvo would like to offer expertise and guidance on how these tools can be beneficial to DTSC 
and the environment of the state of California. 
 
Currently, Volvo material handling processes and end‐of‐life control requirements are certified and approved by 
type approval authorities in the European Union, and shortly the same will hold true in several Asian countries. The 
certified recyclability is calculated according to ISO‐22628. 
 
Volvo strongly advocates globally harmonized processes because, within brand, across brands, or regardless of 
brand, automobiles are homogeneous products worldwide.  The more harmonized the requirements, the greater 
the benefit to California as well as the rest of the world. 
 
Lifecycle Approach (LCA) 

As a member of the highly mature automotive manufacturing sector, where robust industrial process control are 
already in place and continuously improved, Volvo advocates and practices a lifecycle approach to management of 
all chemicals and products.  So, Volvo fully supports California’s effort to take a lifecycle approach in assessing the 
overall performance of an identified priority chemical.  
 
Volvo and other automobile manufacturers have significant experience with lifecycle analysis at both sub‐system 
and whole vehicle levels.  It is worth noting, for example, that between 90 and 95 percent of the environmental 
impact of a product lies in its “use” phase.  Therefore, any alternatives assessment that looks at the full lifecycle of 
a product will normally not be able to discern a difference in impact based upon the contribution of a priority 
chemical.  
 
Sector‐Specific Regulatory Approach 

Volvo recommends that DTSC give serious consideration to sector‐specific regulation, where the impact of priority 
chemicals can be scientifically evaluated within the context of a product class and manufacturing sector and 
associated factors, such as level of industrial process control, homogeneity, transparency, and degree of already 
existing state, federal, and worldwide regulation.  Then, on and industry level, DTSC can make the best 
determination of how and when a phase‐out of a priority chemical would both be technically feasible and provide 
an environmental benefit in context.  Since automotive products are highly homogeneous with, for example, thirty 
or forty automotive brands using the same coating, seal, or lubricant, an effective and efficient regulation should 
be focused at the industry level.  Industry‐level regulation is a proven approach in Europe and numerous countries 
in Asia. 

 

                                                 
1 IMDS – International Material Data Reporting System for all automaker products, see www.mdsystem.com 
2 GADSL – Global Automotive Declarable Substance List: Global List of Substances for declaration in automotive products, see www.gadsl.org 
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    TriQuint Semiconductor, Inc. 
2300 NE Brookwood Pkwy 
Hillsboro, Oregon 97124 
USA 

December 3, 2010 
 
Via Electronic Submission 
 
California Department of Toxic Substances Control 
Office of Legislation & Regulatory Policy 
Jeff Woled, MS 22A 
P.O. Box 806 
Sacramento, CA 95812 
 
RE: Revised Proposed Regulation for Safer Consumer Products 
 
TriQuint Semiconductor, Inc. appreciates the opportunity to comment on the Department of Toxic 
Substances Control’s (DTSC) revised proposed regulation for Safer Consumer Products (hereafter 
referred to as “revised regulation”). TriQuint is a strong advocate of environmental regulations that 
provide an environmental and economic benefit and protect human health.  
 
Our first comment is that TriQuint is pleased to note that the scope of covered products has been 
significantly reduced for the initial rollout of these regulations.  The regulation is now focused on 
household products that consumers are directly exposed to during usage, and on vulnerable populations.  
This will also help us see how the regulation works for a few years, prior to adding other products to 
those covered under the scope of the regulation. 
 
However, TriQuint believes that the scope of the covered chemicals is still too large to be effective. The 
list of chemicals that meet the DTSC definition of “exhibiting a hazard trait” is extremely large.  The 
prioritization factors chosen do not prioritize, because they are too broad.  As an example, Adverse 
Water Quality Impacts means impacts on the waters of CA including groundwater, fresh water, brackish 
water, marsh lands, wetlands, and coastal bodies or systems:    

• An increase in BOD, COD, TDS, Thermal Pollution or introduction of any: 
• California priority toxic pollutants listed in 40 CFR 131.38 
• Pollutants listed by CA or EPA for one or more water bodies pursuant to 303(d) of the CWA 
• Chemicals that have MCLs under the Safe Water Drinking Act 
• Pollutants that have Notification Levels specified under the Waste Discharge and Water 

Reuse Requirements (WDRs/WRRs) of the Porter-Cologne Water Quality Control Act 
 
How many chemicals are there that will not cause an increase in BOD, COD, TDS, etc. when added to 
water?  Only substances that are already completely oxidized and evaporate completely (which makes 
them Adverse Air Quality Impacts).    Also, there are 126 chemical substances listed in 40 CFR 131.38.  
Are all of these substances of high concern in consumer products, AND are not already regulated?  The 
same point can be made for any substances with TMDLs set pursuant to section 303(d) of the Clean 
Water Act.  There are too many chemical substances that will fit within the scope of section 69302.3 
Chemicals of Concern Prioritization.  We need a sieve that will allow us to pull out those bad actors that 
are causing real problems, not a dragline that scoops up everything in its path. 
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    TriQuint Semiconductor, Inc. 
2300 NE Brookwood Pkwy 
Hillsboro, Oregon 97124 
USA 

It may make sense to focus the prioritization factors based on the priority products list.  For example, for 
the Children’s products, the prioritization factors should be based on Adverse Public Health Impacts as 
defined in the revised regulation.  For the Personal Care Products and Household Cleaning Products, 
Adverse Public Health Impacts are still very important.  However, the Adverse Ecological Impacts and 
Adverse Water Quality Impacts could be modified by considering the Pass Through efficiency of 
Publicly Owned Treatment Works. 
 
Specific TriQuint Comments 
 
Due to the short time allowed for comments (only 15 days that spread across a national holiday), there 
was not a lot of time to review these extensive revisions.  Please pardon the fact that TriQuint has not 
been able to organize our comments as precisely and succinctly as we wished.  The comments below are 
organized by Page and Line numbers, followed by TriQuint comments. 
 
Page 26, Line 10 – should it be “adverse ecological impact” rather than “adverse biological effect”? 
 TriQuint doesn’t think DTSC has defined the latter. 
 
Page 26, Line 40 – TriQuint assumes that DTSC means that there is an overall reduction in water 
consumption throughout the lifecycle of the product, not a reduction at each stage of the lifecycle. 
 
Page 50, Line 35 – The word “formulated” should probably be defined.  We think we know what DTSC 
means, but it should still be defined. 
 
Page 59, Lines 35-39 – TriQuint is encouraged to see that DTSC is going to provide guidance on the 
AAs.  This is what is needed to create AAs with uniform consistency. 
 
Page 62, Lines 32-42 – TriQuint is also encouraged that second 3rd party audits of the first 3rd party AA 
audit are not required.  However, we still feel that if DTSC will build the tools like the law requires, we 
wouldn’t need to have the first 3rd party audit. 
 
Page 79, Lines 18-21 – It is unlikely that companies will know this information at this stage of 
evaluating alternatives. Companies may know that they want to see if substance X can replace substance 
Y, but the amount of substance X needed is pretty much unknown at this point. 
 
Summary 
 
TriQuint is encouraged by the proposed revisions, as they are narrowing the scope of the initial product 
scope.  We encourage DTSC to also narrow the scope of the chemicals of concern, by determining 
which prioritization factors are important for the initial rollout of the regulation.  This will enable 
everyone to gain some experience, and see what works and what doesn’t. 
 
Thank you for your consideration of TriQuint’s comments on this important regulation. 
 
 



    TriQuint Semiconductor, Inc. 
2300 NE Brookwood Pkwy 
Hillsboro, Oregon 97124 
USA 

Signed for and on behalf of TriQuint Semiconductor, Inc.: Date:   03-Dec-2010  

 
John Sharp 
Corporate Product Compliance Manager 
 
 



Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Raniyah abdussamad 
 
 90305 
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Commenter:  
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Jessica Aldridge 
 
 91510 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
John Anderson 
 
 80535 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Kathy Arnos 
 
 91405 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Scott Badenoch 
 
 90291 
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Commenter:  
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
I'm actually outraged that you would do this after Californians spoke so strongly via the polls of their support for a safe, green, 
environment. 
 
Kathleen Bany 
 
 94707 
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Commenter:  
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Gary Beckerman 
 
 93460 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Elizabeth Borelli 
 
 95073 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
jocelyn broyles 
 
 94025 
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Commenter: 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
David Chatfield 
 
 94110-5426 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Dianna Cohen 
 
 90036 
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Commenter:  
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Christine Cordero 
 
 94565 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Heather Crawford 
 
 94960 
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Commenter: 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Anthony Martin Dambrosi 
 
 10940-4003 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Jeff Dean 
 
 99603 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Michael Donaldson 
 
 94705 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Michelle Duran 
 
 90731 
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Commenter:  
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Raymond Eckart 
 
 95973 
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Commenter: 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Steve Elmer 
 
 94702 
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Commenter: 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Lauren Ford 
 
 94706 
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Commenter: 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Rick Franco 
 
 94611 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Jazmin Garcia 
 
 90063 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. Thank you! 
 
Sincerely, 
Derek Gendvil  
Las Vegas, NV 
 
Derek Gendvil 
 
 89117 
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Commenter:  
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Kathy Guruwaya 
 
 94564 
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Commenter:  
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Bill Hooper 
 
 90404 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Lawrence Irwin 
 
 91105 
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Commenter:  
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Kim Itkonen 
 
 92104 
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Commenter:  
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Marisa Jones 
 
 91423 
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Commenter: 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Allysyn Kiplinger 
 
 94611 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Miriam Landman 
 
 94971 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Anne Less 
 
 94610 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Judith Levin 
 
 94602 
 

hjones
Typewritten Text
(15)102



Commenter:  
 
 
Dear Director Movassaghi: 
 
I think it is appalling that you have gutted protection for Californians from toxic chemicals. Shame on you, Mr. Governor, for putting 
financial interests ahead of public safety!! 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Susan Lilly 
 
 91306 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
jose Lopez 
 
 90016 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Joseph Martorano 
 
 94118 
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Commenter:  
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Karen McDowell 
 
 94501 
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Commenter:  
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Milly McGettigan 
 
 94920 
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Commenter:  
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Christina Medina 
 
 94606 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
M Menendez 
 
 94530-1960 
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Commenter:  
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Ansje Miller 
 
 94608 
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Commenter: 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Laura Miller 
 
 94708 
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Commenter: 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Carolyn Mone 
 
 94062 
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Commenter: 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
m noble 
 
 94702 
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Commenter: 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Sophie Noero 
 
 94114 
 

hjones
Typewritten Text
(15)114



Commenter:  
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Joe Pacal 
 
 86504 
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Commenter:  
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Albert Palitz 
 
 94549 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Andy Peri 
 
 94930 
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Commenter:  
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Deborah Peri 
 
 94930 
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Commenter:  
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Nancy Peterson 
 
 95066 
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Commenter: 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Charlie Pizarro 
 
 94131 
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Commenter: 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Rachel Roisman 
 
 94710 
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Commenter:  
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Michele Samuels 
 
 94941 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Gopi Shah 
 
 91423 
 

hjones
Typewritten Text
(15)123



Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Ted Smith 
 
 95112 
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Commenter:  
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Deborah Snider 
 
 95669 
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Commenter: 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Lourdes Soto 
 
 90002 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Natalie Spolyar 
 
 93004 
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Commenter: 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Tanya Stiller 
 
 94710 
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Commenter:  
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Vladimir Strugatsky 
 
 95472 
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Commenter: 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Barry Taft 
 
 91780 
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Commenter:  
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. I am certain that these changes are to create a more business-friendly environment 
and it will be stated that we can't grow our economy if we make the cost of doing business in our state "too high". Moving the 
burden of due dilligence to the state agency instead of the creators of the product component effectively moves any need for 
responsibility to take and document reasonable and prudent steps to fear of litigation after-the-fact. This is not consumer friendly 
and totally in opposition to the original intent of these regulations.   Drastically changing the regulation and trying to push it 
through an illegal 15-day comment period is a betrayal of the Green Chemistry promise and makes a mockery of the public 
participation process. 
 
I urge you to withdraw this revised regulation. 
 
Bonnie Thigpen 
 
 92020 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Lisa Thomas 
 
 95946 
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Commenter:  
  
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Tia Triplett 
 
 90066 
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Commenter: 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Julia Varshavsky 
 
 94611 
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Commenter: 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Valeria Velazquez 
 
 94609 
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Commenter:  
 
 
 
Dear Director Movassaghi: 
 
We vehemently oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians and frequent visitors, such as the two of us, deserve a chemical policy framework that protects them by removing the 
most pervasive and hazardous chemicals from the market, promoting the use of safer alternatives, and protecting the health of 
workers and those most at risk. This should be absolutely mandatory! 
 
However, this new regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an 
opportunity to innovate and grow your state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a huge betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
We strongly urge you to withdraw this revised regulation. 
 
Bill & Marilyn Voorhiees 
 
 04612 
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Commenter: 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Jasmine Walton 
 
 92105 
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Commenter: 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Stephen Watkins 
 
 91362 
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Commenter: 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Sherri Whittenburg 
 
 94509 
 

hjones
Typewritten Text
(15)139



Commenter:  
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Dan York 
 
 93311 
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Commenter: (15) 142 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
R. Zierikzee 
 
 94118-2520 
 



Commenter: (15)143 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
S. Chapek 
 
 94118-2520 
 



Commenter: (15)144 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Steven Sergeant 
 
 95132 
 



Commenter: (15)145 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Joanna Malaczynski 
 
 94117 
 



Commenter: (15)146 
 
 
 
Dear Director Movassaghi: 
 
I oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
I urge you to withdraw this revised regulation. 
 
Ana Mascarenas 
 
 90063 
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Commenter: (15)149 
 
 
Dear Director Movassaghi: 
 
We oppose DTSC's November 16, 2010 revised “Safer Consumer Product Alternatives” regulation. 
 
Californians deserve a chemical policy framework that protects them by removing the most pervasive and hazardous chemicals from 
the market, promoting the use of safer alternatives, and protecting the health of workers and those most at risk.  
 
This regulation crushes any hope of preventing dangerous chemicals from ending up in our products, and wastes an opportunity to 
innovate and grow our state’s green economy. 
 
Drastically changing the regulation and trying to push it through an illegal 15-day comment period is a betrayal of the Green 
Chemistry promise and makes a mockery of the public participation process. 
 
We urge you to withdraw this revised regulation. 
 
 
Nancy Pearlman 
 
 90035-9119 
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